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[, the undersigned,

ABDURRAZACK “ZACKIE” ACHMAT

affirm the following:

1. lam apolitical activist and a director of #UniteBehind NPC, the first applicant, whose
offices are at First Floor, Methodist House, 46 Church Street, Cape Town, 8000. |
am the second applicant and | am authorised to depose to this affidavit and bring

this application on the first and third applicants’ behalf.

2. The facts contained in this affidavit are within my personal knowledge, unless the
contrary is stated or appears from the context, and to the best of my belief are true.
Some of the facts come from documentary evidence gathered by #UniteBehind,
various court records and judgments, reports of the Auditor-General, from the
evidence led before the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sector and Organs of State (“The State

Capture Report”), and, from various official investigations.

3. Legal submissions are made on the advice of the applicants’ legal representatives.

OVERVIEW OF APPLICATION

4. #UniteBehind was formed as a coalition of people’s movements, legal, policy and

support organisations advocating for justice and equality.

5. It has since been incorporated as a not-for-profit company dedicated to the building

of a just and equal society. It is also committed to ending state capture, particularly



the corruption, maladministration, mismanagement and malfeasance at the
Passenger Rail Agency of South Africa (“PRASA”) and has built a campaign known

as #FixOurTrains.

One of our central demands is the building of a safe, reliable, affordable, efficient
and quality public transport system, in particular a commuter rail service. This is
sought to be achieved by taking positive steps to end the following in respect of
PRASA: the endemic corruption; its capture; political interference by the Executive;
and incompetence and maladministration. We are committed to ensuring that
commuter rail services are devolved to local and provincial governments in line with

the Constitution, legislation and long-standing government policy.

It is a notorious fact that a large number of politicians and other high-profile
individuals have been implicated in unlawful activities including corruption and
mismanagement in the affairs of PRASA. State capture at PRASA, its
mismanagement, maladministration and collapse must be attributed to these

individuals, some of whom are Members of Parliament.

As part of #UniteBehind’s campaign to hold those accountable for state capture, in
September 2022, the applicants lodged complaints against six Members of
Parliament — who are cited as respondents in the application — with Parliament’s
Joint Committee on Ethics and Members’ Interests (‘the Committee”) in terms of
the Code of Ethical Conduct and Disclosure of Members’ Interests for Assembly and

Permanent Council Members (“Code of Conduct”).

As | explain in more detail below, these complaints all concerned serious allegations
uncovered in investigations by the former Public Protector, National Treasury,
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10.

11.

various Court proceedings and judgments, forensic reports, and by the State
Capture Commission. The six MPs are all implicated in serious wrongdoing which
has led to dysfunction at PRASA and a loss of life and property by poor and middle
class commuters who rely on trains for transport. As public representatives, they
should be held accountable for such conduct: hence the complaints lodged with the

Committee.

It is imperative that the complaints be given proper attention and be processed,

investigated and decided promptly, as:

10.1 The allegations and facts, and their seriousness, concerning state capture
at PRASA have been public knowledge for many years now, and the State
Capture Report on PRASA (Vol 5 Part 2) was released nearly a year ago.
There is simply no reason for Parliament and the Committee to delay

investigating these serious allegations; and

10.2 The procedure in the Code of Conduct for the investigation of complaints
furthermore provides that it “is based on and intended to be guided by the

principle of promptness, fairness and consistency” (my emphasis).

Despite the Code’s clear injunction of promptness, and the seriousness of the facts
and allegations in issue, as far as the applicants are aware, the Committee and the
Registrar of Members’ Interests (“‘the Registrar”) (who is also responsible for
processing such complaints) have failed to act diligently in dealing with the
complaints. There has been an unreasonable, and unexplained, delay in handling

the complaints.



12.

13.

14.

In correspondence, the Registrar and the Committee have each made vague and
unsubstantiated contentions that they are in essence too busy with other matters to
deal with the applicants’ complaints. Despite stating or intimating that the
complaints would be dealt with at Committee meetings held in November 2022 and
March 2023, for reasons set out below it is reasonable to infer that the Committee

has not commenced addressing the complaints.

The reason why the applicants do not know the status of the complaints is that the
Registrar and the Committee have failed to provide any effective updates about the
complaints including, for instance, whether the implicated Members of Parliament
have responded to them. In responses to requests, they have evaded informing the
applicants of what stage the complaints may be at, and have refused to give a
timetable for their processing or committed to any date by which anything should be
dealt with in respect of the complaints. Repeated requests made by the applicants

and their attorneys for updates have effectively been ignored.

The applicants submit that the Committee’s and Registrar’s failure to process and
deal with the complaints within six months of them being lodged is unreasonable
and unconstitutional. No explanation has been provided for why the complaints
have not been dealt with promptly. The Committee and Registrar themselves have
failed to be transparent or accountable in their dealing with the applicants. As is
apparent from the correspondence set out below, we are only approaching this
Court after exhausting all other options to ensure that the complaints are

investigated and dealt with promptly.



15.

16.

17.

In this application — brought on a semi-urgent basis — the applicants seek relief—

15.1 in terms of sections 38 and 172(1)(a) of the Constitution, declaring the
Registrar’'s and the Committee’s failure to comply with the Code of
Conduct and investigate the complaints in terms of the requirements of
the Code and within a reasonable time to be inconsistent with the Code,

unlawful and unconstitutional; and

15.2 in terms of section 172(1)(b) of the Constitution and section 8(2) of the

Promotion of Administrative Justice Act, 3 of 2000 (“PAJA”):

15.2.1 directing the Committee and the Registrar to process, investigate
and decide the complaints forthwith and in terms of a timetable

prescribed by the Court; and

15.2.2 granting the applicants leave to re-enrol the application, with the
papers duly supplemented, if necessary, should the Committee

or Registrar fail to comply with the timetable in the order.

Importantly, | emphasise that the applicants do not ask this Court to determine the
complaints itself. The Committee and ultimately Parliament are appropriately
placed to do so within our Constitution’s scheme. The applicants ask the Court to
ensure that the Committee and Parliament comply with their obligations to hold

elected representatives to account.

The applicants also seek constitutional relief concerning two provisions of the Code

of Conduct, which provide that the documents, information and evidence in the



Registrar’'s possession as well as the complaint proceedings themselves remain

confidential until certain stages.

17.1

17.2

17.3

17.4

17.5

17.6

These provisions are unconstitutional.

The Constitution requires that the National Assembly and National Council
of Provinces and their committees (including joint committees) conduct
their business in an open meeting and hold their meetings in public and
may not exclude the public from sittings of their committee unless it is

reasonable and justifiable to do so in an open and democratic society.

In other words, the Constitution provides for a default position of openness

and public access, which may only be limited with proper justification.

The Joint Rules of Parliament recognise this by providing that meeting
Committees are public unless they decide it is necessary to hold a meeting

in a closed session.

The impugned provisions of the Code are inconsistent with the
Constitution’s requirements of openness and public access as well as the
Joint Rules as they adopt an immutable default position that documents,

information and evidence remain confidential until a certain point.

Additionally, the provisions unjustifiably limit complainants’ and the
publics’ rights to procedurally fair administrative justice and right of access
to information as informed by the constitutional principles of accountability,
responsiveness and openness. The provisions are also arbitrary and
overbroad as they would preclude a complainant and the public from being
kept abreast of developments in respect of the complaint, with no apparent
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purpose and thus further violate a complainant’'s administrative justice

rights and the rule of law.

18. In this affidavit, | address the following matters:

18.1

18.2

18.3

18.4

18.5

18.6

18.7

18.8

PARTIES

parties and the applicants’ standing;

Constitutional requirements of accountability;

the scheme of the Code of Conduct;

applicants’ complaints;

Committee’s and Registrar’s failure to process, investigate and decide the
complaints in the periods prescribed by the Code and within a reasonable

time;

relief sought in respect of Committee’s and Registrar’s failure to act

diligently;

constitutional challenge; and

reasons why the application should be dealt with on a semi-urgent basis.

Applicants and their standing

19. I have already provided the details of #UniteBehind and myself (the first and second

applicants).



20.

21.

22.

23.

The third applicant is Zukiswa “Vuka” Fokazi a political activist and a director of

#UniteBehind.

The applicants were all co-complainants in the complaints lodged against the six

Members of Parliament with the Committee.

We each have a direct interest in the subject matter of the complaints. Ms Fokazi

and | are both political activists and have been personally involved in activism to

end corruption, malfeasance and State Capture at PRASA for more than five years.

#UniteBehind has pursued this campaign, as | have already explained above. The

application is accordingly brought in terms of section 38(a) of the Constitution.

We also bring the application:

23.1

23.2

23.3

23.4

in the interests of the organisations that support and work with
#UniteBehind and their partners, which include various movements and
community-based organisations, including the Movement for Change and
Social Justice, Free Gender, the Ahmed Kathrada Foundation and others

(in terms of section 38(c));

in the interests of #UniteBehind’s supporters who are rail commuters and
use PRASA’s trains as well as the broader rail commuting community (in

terms of section 38(c));

in the interests of PRASA employees and whistle-blowers who cannot act

in their own interest (in terms of section 38(b)); and

in the public interest, including our constitutional challenge to the Code of

Conduct (in terms of section 38(d)).



24.

25.

26.

We further bring this application for the following reasons. Our application to this
Honourable Court and our interests go far beyond the arcane rules of Parliament.
In 1994, our first democratic Parliament and Constituent Assembly was elected to
end white minority rule. The Apartheid parliament was built through colonisation,
slavery, genocide all based on the ideology of white supremacy. The struggle for
liberation led by the African National Congress, the mass trade unions, civics, youth,
women’s, religious organisations and individual with integrity and conscience
ensured that every citizen had the right to vote for a party of their choice. Our first
democratic Parliament consisted largely of women and men of integrity and
conscience loyal to the Constitution and its mandate to achieve justice, equality,

dignity and freedom for every person in our country.

In the period 1994-1999, Parliament acted with independence and integrity. Most
Members of Parliament ensured that their doors were open to the people and their
organisations. Corporations and special interest groups such as the Chamber of
Mines, the pharmaceutical industry and private medical schemes whose tasks were

to undermine equality and freedom found themselves at sea.

Every community, people’s movement, research, legal and community-based
organisation relied on Parliament to respect, protect, promote and fulfil the
fundamental rights in the Constitution and to ensure that every organ of state acts
in a professional, ethical, open, accountable, efficient, effective manner which place
the needs of people first. Every vulnerable person in the country relies on
Parliament for justice. Citizens never vote for a Parliament to cover-up corruption

or to protect Members of Parliament who violate the Constitution.
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27.

28.

Every organisation Ms Fokazi and | have worked in have placed Parliament before
any other democratic institution when we needed assistance and when Parliament
requested such assistance. Since 1994, | have worked with organisations such as
the AIDS Law Project, the National Coalition for Gay and Lesbian Equality, the
Employment Equity Alliance, the Treatment Action Campaign, Equal Education, the
Social Justice Coalition, Ndifuna Ukwazi, Open Shuhada Street and #UniteBehind.
My comrades and | engaged committees including the labour, education,
correctional services, police, finance, international relations, trade and industry and
transport portfolio committees. These are all recorded in committee minutes. If we
include our allies, then virtually every parliamentary committee including those of
the National Council of Provinces have been engaged by us. Ms Fokazi was one of
the learner founders of Equal Education, a fellow of Ndifuna Ukwazi, a coordinator
of My Vote Counts, the coordinator and a Director of #UniteBehind and she regards
Parliament as indispensable to achieving justice, equality, dignity and freedom in

our society and beyond.

In its early years, Parliament was open, responsive, accountable and promoted
participatory democracy. During 1999, all this began to change with the Arms Deal
which represented the pivotal moment in Parliament’s descent into protecting the
corrupt and criminal, especially among its own leaders. Parliament’s steep decline
since the Arms Deal into an organ that has protected state capture has brought

#UniteBehind to this moment.
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Respondents

29.

30.

31.

32.

33.

The first and second respondents — Bekizwe Nkosi and Lydia Moshodi — are
Members of Parliament and the Co-Chairpersons of the Committee. The Committee
is established in terms of Joint Rule 121 of Parliament and the first and second
respondents are appointed as Co-Chairpersons under Joint Rule 123. They are

cited to represent the Committee.

The third respondent is the Acting Registrar of Members Interests of Parliament,
Advocate Anthea Gordon. The Registrar is responsible in terms of the Code inter
alia to maintain a Register of Members’ Interests and for processing complaints

made to the Committee.

The fourth and fifth respondents are the Speaker of the National Assembly and
the Chairperson of the National Council of Provinces (“NCOP”) who together
represent Parliament in terms of section 42(1) of the Constitution. They are cited

insofar as they have an interest in the relief sought in this application.

The sixth to eleventh respondents are the Members of Parliament who we lodged
complaints against in terms of the Code of Conduct. No relief is sought against
them in the application, and they are cited due to their interest. They are all
members of the African National Congress (“ANC”) and represent the party in

Parliament.

Sfiso Buthelezi (the sixth respondent) joined Parliament in 2016. Mr Buthelezi's
past positions in Parliament and the Cabinet include being a member of the

Standing Committee on Finance, Deputy-Minister of Finance, Deputy-Minister of
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34.

35.

Agriculture, Forests and Fisheries. He currently serves as the Chairperson of the
Standing Committee on Appropriations. In addition, Mr Buthelezi is a business
owner and a director of several companies, some of which are believed to have
benefited from corruption at PRASA. Mr Buthelezi served as a board member of
the South African Rail commuter Corporation (PRASA’s predecessor.) In 2009, he
became the first and longest serving chairperson of the PRASA Board of Control.
At all material times during his tenure as Chairperson at PRASA between 2009 and
2015, it has been widely reported that Mr Buthelezi was a party to State Capture,
corruption, mismanagement, maladministration and malfeasance at the commuter

rail agency.

Dipuo Peters (the seventh respondent) currently serves as a member of the
Standing Committee on Appropriations. She has served in numerous positions in
government including as Premier of the Northern Cape and the Minister of Energy
Affairs. Ms Peters’ most controversial tenure was her role as Minister of Transport
where she unlawfully sacked the PRASA Board of Control chaired by Mr Popo
Molefe (“the Molefe Board”). The Molefe Board was sacked because of their role
in resisting State Capture through investigations, civil litigation and criminal

complaints.

Mkhacani Joseph Maswanganyi (the eighth respondent) currently serves as the
Chairperson of the Standing Committee on Finance. He has served in various
government positions since 2014 and previously served in the Limpopo Legislature
and on the Portfolio Committee on Transport in the National Assembly. Mr
Maswanganyi served as Minister of Transport between 30 March 2017 to 26

February 2018. In his post as Minister of Transport, Mr Maswanganyi acted
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36.

37.

unlawfully, appointed Justice TAN Makhubele as Chairperson of an “interim” Board
at PRASA, where she acted to facilitate unlawful and corrupt settlements. Mr
Maswanganyi never appointed a lawful Board of Control at the commuter rail

agency.

Fikile Mbalula (the ninth respondent) is currently the Secretary-General of the ANC
and was a Member of Parliament from 2009 until March 2023 (when he resigned).
He was previously Minister of Transport and before that served in the National
Executive as Minister of Sport and Recreation and Minister of Police. As Minister of
Transport, Mr Mbalula failed to appoint a lawfully constituted Board of Control at
PRASA with the requisite skills to manage a complex parastatal. He knowingly acted
arbitrarily and unlawfully as Minister of Transport and caused its Board and
executives to act unlawfully since he occupied the position. Mr Mbalula has not only
acted unlawfully in relation to the governance and management of PRASA, but his

conduct has also led to the wholesale destruction of commuter rail infrastructure.

Mosebenzi Zwane (the tenth respondent) is currently the Chairperson of the
National Assembly Portfolio Committee on Transport. Mr Zwane previously served
in the Free State Legislature and as MEC for Agriculture. His unlawful conduct on
behalf of the Gupta family in the Vrede and Estina matter has been widely covered
and should have disqualified him from parliamentary membership. In addition, his
notorious stint as Minister of Minerals and Energy Affairs further exposed criminal
conduct on behalf of the Gupta family. As previous Chairperson of the Portfolio
Committee of Transport, Mr Zwane failed egregiously in his oversight of PRASA and

the Minister of Transport.
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38.

39.

Dikeledi Magadzi (the eleventh respondent) until recently served as the Deputy-
Minister of Water and Sanitation. Ms Magadzi held various positions as Member of
the Executive of the Limpopo Provincial Government between 1994 and 2010, after
which she joined the National Assembly. At all material times, when State Capture,
corruption, maladministration, malfeasance and mismanagement at PRASA was
exposed and attempts made to hold those accountable, Ms Magadzi almost
invariably supported the culprits and failed in her duties of oversight. She was also
Deputy-Minister of Transport. Ms Magadzi lost her position in the national executive
after the last cabinet reshuffle in 2023. She then resigned as a Member of

Parliament. | return to her resignation below.

All the respondents shall be served with the application at Parliament in Cape Town.

CONSTITUTIONAL REQUIREMENTS OF ACCOUNTABILITY

40.

41.

Section 1(d) of the Constitution proclaims that “[tfhe Republic of South Africa is one,
sovereign, democratic state founded on the following values ... Universal adult
suffrage, a national common voters roll, regular elections and a multi-party system
of democratic government, to ensure accountability, responsiveness and

openness.”

In terms of section 41(1) of the Constitution, all spheres of Government, including

the National Legislature, must:

“(c) provide effective, transparent, accountable and coherent
government for the Republic as a whole;

(d) be loyal to the Constitution, the Republic and its people;”
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42. Section 42(1) of the Constitution states that Parliament consists of the National
Assembly and the NCOP. Section 42(3) and (4) provide:

“3) The National Assembly is elected to represent the people and to

ensure government by the people under the Constitution. It does this

by choosing the President, by providing a national forum for public

consideration of issues, by passing legislation and by scrutinizing

and overseeing executive action.

4) The National Council of Provinces represents the provinces to
ensure that provincial interests are taken into account in the national
sphere of government. It does this mainly by participating in the
national legislative process and by providing a national forum for

public consideration of issues affecting the provinces.”

43. One of the National Assembly’s main constitutional powers (in addition to the
enactment of national legislation) is oversight over the national executive
government to ensure accountability. Section 55(2) of the Constitution provides that
it must adopt mechanisms:

“(a) to ensure that all executive organs of state in the national sphere of
government are accountable to it; and
(b) to maintain oversight of —
(1 the exercise of national executive authority, including the
implementation of legislation; and

(i) any organ of state.”

44. Members of Parliament thus have an indispensable role to play in South Africa’s
constitutional democracy. The Constitution recognises this and it also requires

accountability on their part.
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45.

46.

47.

Members of the National Assembly are South African citizens who are not
disqualified from being eligible in terms of section 47(1) of the Constitution. The
NCOP consists of delegates from each provincial legislature in terms of sections 60

and 61 of the Constitution.

Members of the National Assembly and delegates to the NCOP must “swear or
affirm faithfulness to the Republic and obedience to the Constitution” (sections 48

and 62(6)).

The National Assembly and NCOP are both empowered to make rules and orders
“concerning [their] business, with due regard to representative and participatory

democracy, accountability, transparency and public involvement” (sections 57(1)(b)

and 70(1)(b)).

THE SCHEME OF THE CODE

48.

49.

The Joint Rules of Parliament, as | have said, establish the Committee. | attach

relevant provisions of the Joint Rules as ZA1.1.

Joint Rule 124 provides that the Committee’s functions are to:

“(a) implement the Code of Conduct for Assembly and permanent

Council members set out in the Schedule;

(b) develop standards of ethical conduct for Assembly and Council
members;
(c) serve as an advisory and consultative body, both generally and to

members, concerning the implementation and interpretation of the
Code;
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50.

51.

52.

53.

54.

(d) regularly review the Code and make recommendations for its

amendment; and

(e) perform the other functions and exercise the other powers
reasonably assigned to the Committee in the Code and in terms of

resolutions adopted in both Houses.”

Joint Rule 124(2) requires the Committee to “report to both Houses at least annually

on the operation and effectiveness of the Code.”

The Code of Conduct instantiates the constitutional principles of accountability for
Members of the National Assembly and Permanent Delegates to the NCOP. A copy

of the Code as most recently amended in March 2014 is attached as ZA1.2.

The Code applies to all Members of Parliament, including those who are also
members of the national executive:
“The Code applies to all Members of Parliament including those Members who

are Members of the Executive, however Members of the Executive are also

subject to the ‘Handbook for Members of the Executive and Presiding

EA

Officers’.” [clause 3.1]

This is relevant as some of the complaints are directed at conduct of the
respondents who are Members of Parliament and acting as Ministers in the national

executive.

Clause 2 of the Code sets out its scope and purpose as follows:

2.1 The Code of Ethical Conduct and Disclosure of Members’ Interest
for Assembly and Permanent Council Members hereinafter referred
to as the Code is intended to provide a framework of reference for

Members of Parliament when discharging their duties and
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2.3

responsibilities. The Code outlines the minimum ethical standards of

behaviour that South Africans expect of public representatives,

including upholding propriety, inteqgrity and ethical values in their

conduct.

The purpose of the code is to create public trust and confidence in

public representatives and to protect the integrity of Parliament.”

55. Members of Parliament must adhere to various principles in terms of clause 2.4 of

the Code:

55.1

55.2

55.3

554

55.5

Selflessness: take decisions solely in terms of public interest and without
regard to personal financial or other material benefits for themselves, their

immediate family, their business partners, or their friends;

Integrity: steadfastly avoid placing themselves under any financial or other
obligation to any outside individual or organisation where this creates a
conflict or potential conflict of interest with his or her role as a Member of

Parliament;

Objectivity: in carrying out public business, including making public
appointments, do so only on the basis of merit and in accordance with

Constitutional imperatives;

Openness: Members should be as open as possible about all decisions
and actions, bearing in mind the constitutional obligation for openness and

transparency;

Honesty: Members must declare private interests relating to public duties

and resolve any conflict arising in a way that protects public interest; and
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55.6 Leadership: promote and support ethical conduct by leadership and

example.

56. Clause 4 of the Code provides that the Members must:

S7.

58.

59.

“4.1.1

4.1.2

4.1.3

4.1.4

4.1.5

4.1.6

abide by the principles, rules and obligations of this Code;

by virtue of the oath or affirmation of allegiance taken by all elected

Members, uphold the law;

act on all occasions in accordance with the public trust placed in

them;

discharge their obligations, in terms of the Constitution, to Parliament
and the public at large, by placing the public interest above their own

interests;

maintain public confidence and trust in the integrity of Parliament and
thereby engender the respect and confidence that society needs to

have in Parliament as a representative institution; and

in the performance of their duties and responsibilities, be committed

to the eradication of all forms of discrimination.”

Clause 5 provides for the resolution of conflicts of interest and together with other

clauses proscribes MPs using their position for their own or their family’s or friends’

personal benefit.

Clauses 6 and 7 define what business and outside remuneration MPs may or may

not undertake.

Clause 10 deals with “BREACHES OF THE CODE OF CONDUCT AND THE

INVESTIGATION PROCEDURES”. It provides that:

“The Code is meant to encourage ethical conduct ..., and the Committee must

champion and enforce compliance with the Code. The Code sets out what
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60.

61.

62.

63.

constitutes a breach, how it is dealt with, what powers are available, and where

ultimate responsibility for action lies.”

Clause 10.1.1 provides for what conduct constitutes a breach of the Code:

“A Member breaches the Code if the Member —

10.1.1.3 contravenes clauses 4.1, 5.1,5.2. 6.1, 6.2, 6.3, 7.1,

8.1, and 9.19.4 and 9.19.5 of this Code; and

k24

As | have already explained, clause 10.2.1 of the Code provides that the “procedure
is based on and intended to be guided by the principle of promptness, fairness and

consistency.”

Complaints may be lodged by any person or body to the Registrar concerning a
breach of the Code by a Member, as contemplated in clause 10.1 of the Code in the

form of a sworn affidavit or affirmation (clause 10.2.2.1 and 10.2.2.2).

The process is as follows:

63.1 On receipt of a complaint, the Registrar must inform the Member
concerned personally of the complaint, including all the relevant
information relating to the alleged breach available to the Registrar or
Committee, and inform the Member of the consequences of a failure to

respond (clause 10.2.2.4).
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63.2

63.3

63.4

63.5

63.6

The Member is required to respond within seven days of being informed
of the complaints (clause 10.2.2.6), failing which without good reason the

Committee may proceed with the investigation (clause 10.2.2.7).

Thereafter, the Registrar is required to assess the complaint (clause 10.3).
Clause 10.3.4 of the Code provides that: “all documents, evidence and
information in the possession of the Registrar must, up to this stage,

remain confidential.”

Having assessed the complaint, the Registrar must make a
recommendation to the Committee (clause 10.4). She can make a wide

number of recommendations.

The Committee must then consider the Registrar's recommendations at a

meeting (clause 10.5).

It is only after the Committee has received the Registrar’s
recommendation that it may deal with the complaint. It is then empowered

to take a number of actions (clause 10.6) including:

63.6.1 accepting the recommendation with or without amendments, and

finalising the matter ;

63.6.2 rejecting the report in whole or in part;

63.6.3 determining if any matter requires further investigation, and if so

on what terms and parameters; and

63.6.4 determining that a hearing be held.
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64.

65.

63.7

63.8

63.9

63.10

Up until the Committee makes a decision, clause 10.6.12 of the Code
provides “the proceedings remain confidential until this stage.” | return to

this provision more fully below.

Clause 10.7.1-10.7.5 provides that hearings must be held where facts are
in dispute and provides for the procedures of the hearing and the

appointment of a sub-committee for these purposes.

Clause 10.7.6 requires the Committee to make a finding and give reasons.
To find that a Member of Parliament breached the Code, the Committee
must be satisfied of such on a balance of probabilities. The findings and

reasons must be made public.

The Code provides for penalties for breaches of the Code (in
clause 10.7.7) and the referral of misconduct not covered by the Code to

the appropriate house (clause 10.7.9).

Finally, it is important to note that clause 10.7.10 of the Code contemplates what

will occur if a Member of Parliament resigns after a complaint has been made:

“10.7.10 If a Member resigns at any stage of the investigation, the

investigation process will continue in order for the Committee to

make a finding.”

Therefore, the Committee is obliged to continue the investigations of Ms Magadzi,

Mr Mbalula, and Mr Zwane and to make findings in relation to the complaints.
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THE COMPLAINTS

66.

67.

68.

The alleged breaches of the Code in the six complaints lodged by the applicants
concern contraventions of clause 4.1. The conduct complained of concerns alleged

failures by the respondent Members of Parliament inter alia to—

66.1 abide by the principles, rules and obligations of the Code, set out in

paragraph 56 above;

66.2 uphold the law;

66.3 act on all occasions in accordance with the public trust placed in them;
and
66.4 discharge their obligations, in terms of the Constitution, to Parliament and

the public at large, by placing the public interest above their own interests.

| attach copies of the complaints as ZA2.1 to ZA2.6. | also attach a copy of the

supporting annexures to the complaints as ZA3.

In respect of Mr Buthelezi, the complaint is that—

68.1 He allegedly engaged in unlawful and corrupt activities throughout his
tenure as Chairperson of the PRASA Board of Control, including by
violating the Public Finance Management Act, 1 of 1999 and committing
offences the Prevention and Combating of Corrupt Activities Act, 12 of
2004 (“PRECCA?”) and the Prevention of Organised Crime Act, 121 of

1998.
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68.2 He chaired the PRASA Board between 2009 and 2015, and the evidence
contained in the Public Protector’'s Derailed Report, Treasury and
Werksmans investigations show that, as the head of the Accounting
Authority he was complicit in corruption, maladministration, malfeasance
and mismanagement. Hundreds of contracts were found to be unlawfully

concluded during Mr Buthelezi’s tenure at PRASA.

68.3 A series of reports by Deloitte, commissioned by Treasury,! made the
following findings in relation to the PRASA Board chaired by Mr Buthelezi

and recommended action be taken to institute criminal proceedings:

“As indicated in the detailed discussion in section 3 of this report, the
board is PRASA’s accounting authority and sections 50 and 51 of
the PFMA accordingly apply thereto. In view of the frequent
deviations from an open procurement process we agree with the
public protector that there was an abuse of the procurement process
which is supposed to be fair, equitable, transparent, competitive and
cost effective as enshrined in the Constitution, the PFMA and
PRASA’s SCM policy of 2009 and 2014 respectively. There is no
evidence to suggest that the PRASA board questioned any of the

deviations.

There is no evidence that the board intervened at any stage to
guestion the procurement procedures followed. The board did not
act with the necessary fidelity, honesty and integrity in the best
interests of PRASA in managing its financial affairs as the PFMA
requires of an accounting authority and in fact appears not to have
played any role in relation to exercising care to protect the assets
and records of PRASA. This warrants further investigation by the
SAPS for possible contraventions of sections 50 and 51 of the PFMA

1 see https://www.groundup.org.za/media/uploads/documents/PRASALeaks/2. Deloitte/PRASA Final Report 15
December 2016.pdf
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read with sections 49, 83 and 86. Dr Phungula and Mr Montana
appears to have been involved in all the appointments we
investigated via deviations from processes where invariably there
would be no audit trail due to a dearth of supporting documentation
that must and should have been retained. This raises the suspicion
that Dr Phungula and Mr Montana might have benefitted unduly from

these appointments.

In terms of section 34 of the Prevention and Combating of Corrupt
Activities Act, No 12 of 2004 any person who holds a position of
authority and who knows or ought to have known or suspected that
another has committed an offence of corruption, or fraud or theft
involving R100 000.00 or more, is obliged to report such knowledge
or suspicion or cause it to be reported to the South African Police
Services (SAPS).

We recommend that National Treasury report these concerns to the

SAPS for further investigation.

We further recommend that the reporting of the matter to the SAPS
should cover possible contraventions of sections 50 and 51 of the
PFMA by PRASA’s Board and contraventions of sections 57 (1) of
the PFMA by Dr Phungula and Mr Montana.

68.4 The DPCI (Hawks) report conducted by Ryan Sacks was revealed at the

State Capture Commission and irrefutably demonstrates that companies

associated with Mr Buthelezi were direct beneficiaries of the proceeds of

corruption? in the Supreme Court of Appeal’s decision in Swifambo Rail

Leasing (Pty) Limited v Passenger Rail Agency of South Africad (the

“‘Swifambo case”).

2 https://www.statecapture.org.za/site/files/documents/411/Day 350 - SS 24. Sacks, RM (Prasa Bundle L).pdf

32020 (1) SA 76 (SCA).
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68.5 Mr Buthelezi was chair of the PRASA Board and signed off on the
contracts, despite serious concerns being raised by PRASA employees
beforehand. Further, Swifambo appointed Inala Shipping — a company
100% owned by Mr Buthelezi's brother Nkanyiso Buthelezi — to manage
the shipping and logistics for the importing of the trains. Inala then
appointed Sebenza Forwarding and Shipping to handle the customs-
clearing role in importing the locomotives in 2014 and 2015. Sebenza was
paid R99 million by PRASA for its services. Sebenza is 55% owned by
Makana Investment Corporation. Buthelezi was a director of Makana until
2016, after the money was paid to it. He did not disclose his interest in

Sebenza during his tenure as the Chair of the PRASA Board.

68.6 In the infamous ‘tall trains’ saga, a South African company (Swifambo),
fronting for a Spanish subsidiary of the German multinational (Vossloh),
was awarded a contract to supply PRASA with 70 locomotives. The
procurement process contravened PRASA’s procurement policy and was
rife with corruption. There was little attention to detail and Swifambo
supplied locomotives that were too tall for South Africa’s railways. They
also only supplied 13 locomotives before the contract was suspended,
despite R2.6 Bn already being paid to Swifambo (R144m per locomotive).
Seven of these locomotives were sold on auction for a total R65m (R9.3m
per locomotive). The South Gauteng High Court declared the contracts

invalid, and the Supreme Court of Appeal confirmed the ruling.*

4 Swifambo Rail Leasing (Pty) Limited v Passenger Rail Agency of South Africa 2020 (1) SA 76 (SCA)
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68.7 The State Capture Report recommends that the National Director of Public
Prosecutions considers instituting a prosecution, in terms of section 86(2)
of the Public Finance Management Act, Mr Buthelezi, among others, for

approving the corrupt Swifambo contracts.®

68.8 Further, in 2017, the Department of National Treasury investigated 216
contracts between PRASA and other entities. Investigative reports into 30
of the contracts recommended that Mr Buthelezi should be criminally

charged for his involvement and, specifically, contravening the PFMA.®

68.9 As Chair of the Board of Control, Buthelezi had ultimate responsibility for
PRASA. There are numerous findings against the Board as the accounting
authority and Buthelezi in the Public Protector's 2015 Derailed report, for

improper conduct and maladministration.

68.10  Mr Buthelezi, in his current role, is “responsible not just for allocating
funding to government departments, including SOEs like PRASA, but also
for ensuring compliance with the Public Finance Management Act and
other procurement legislation.”” Given the importance of his role in
upholding integrity, accountability, and good governance, it is vital that
investigations into Mr Buthelezi’s alleged conduct be initiated and that he
is held to account. The Chairperson of the Standing Committee on

Appropriations should not be shrouded in allegations of corruption and

State Capture Report Part V Vol Il, Para 2191.5, pg.852.

Lucas Nowicki. 10 Nov 2021. “Sfiso Buthelezi, the MP who derailed PRASA.” Daily Maverick. Online:
https://www.dailymaverick.co.za/article/2021-11-10-sfiso-buthelezi-the-mp-who-derailed-prasa/

Ibid.
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maladministration. Further sanctions should be instituted against him if it

is found that he is in breach of the Code of Conduct.

69. In respect of Ms Peters, the complaint is that—

69.1

69.2

Ms Peters was identified as being neglectful of her ministerial duties in
failing to appoint a permanent Group CEO of PRASA in her tenure as
Minister of Transport. In her testimony to the State Capture Commission,
she stated that the reason for her failure to appoint a permanent Group
CEO of PRASA was because PRASA was “not ready a new CEQO. ... How
a company that had been in existence and in operation for many years
and had had a Group CEO for many years suddenly became not ready for
a new CEO is incomprehensible. This was a bizarre decision by the
Minister Peters for failing to ensure that a new CEO for PRASA was
appointed.” Further, “[h]aving regard to the totality of evidence of this
issue, the inference is irresistible that there was some reason for not filling
that important position. Former Minister Peters’ failure to disclose it
suggests that it was not a proper one. The consultation process in finding
a new CEO, which amounted to nothing, cost the PRASA R1 767 000 in

wasteful expenditure.”

It was deemed a “direct financial cost ... [from] Ms Peters’ decision not to
act on the Board’s recommendation [and]... It is recommended that the
Board of PRASA consider taking legal steps to recover from her that

amount plus interest.”®

8 State Capture Report Part V Vol I, Para 2090, pp.800-1
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69.3 It is also within Parliament’s power to consider whether such conduct,
while Ms Peters was a Member of Parliament, is a contravention of the

Code of Conduct.

69.4 Ms Peters dismissed the Molefe Board, seemingly because it had
uncovered R14 billion of irregular expenditure and instituted investigations
into corruption at the PRASA. She did not provide any reasons for the
dismissal and the dismissal was overturned in the High Court,® who found

her conduct to be “irrational”, “unreasonable” and “unlawful.”1°

69.5 She also attempted to stop the investigations into corruption at PRASA
initiated by the Molefe Board.! Further, when it came out that Mr Auswell
Mashaba, the then-director of Swifambo, had paid R79 million of PRASA-
gained funds to people who would then transfer the monies to the ANC,
she did not take action to investigate this clear case of corruption. As
stated in the State Capture Report, “one would have expected that as the
Minister to whom PRASA was accountable, she would have insisted that
that embarrassing allegation was expeditiously pursued: either to clear the
name of the ANC or bring wrongdoers to book. She did neither. She stood

by.”? This is surely a contravention of section 34 of PRECCA.

9 state Capture Report Part V Vol Il, Para 1800, pp.656-7
10 Molefe and Others v Minister of Transport and Others (17748/17) [2017] ZAGPPHC at 120.
11 state Capture Report Part V Vol Il, Para 1793, p.650

12 state Capture Report Part V Vol Il, Para 2175, p.845
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69.6

69.7

69.8

69.9

Ms Peters is rightfully identified as having mistreated the Molefe Board.
She, too, was “under a duty to ensure that corruption was rooted out from

public entities. In this [she] failed.”*3

She also attempted and did, in fact, use PRASA transport (buses) for ANC
events in 2014 and 2015, without ensuring that the ANC paid for such use.
Per the State Capture Report, “[gliven that she was the Minister, there

would have been a duty to do so.”4

Former CEO of PRASA Mr Lucky Montana, who is also widely implicated
in state capture at the entity, outlines in great detail the interference of
former Ms Peters in his evidence to the 2018 Parliamentary Inquiry into
Eskom.*® In his submission, Mr Montana stated that Ms Peters attempted
to influence procurement proceedings through pressuring the PRASA
CEO and Board of Control simply because of the nationality of the tender
applicants. She demanded changes to the procurement proceedings
despite PRASA having obtained a legal opinion stating that the changes
would be “in breach of the procurement laws of the country and

provisions.”%6

Ms Peters must be called to account for these serious cases of failing in

her Parliamentary duties, maladministration, and taking an active role in

16 |bid., p.22

13 state Capture Report Part V Vol Il, Para 2031, p.778
14 state Capture Report Part V Vol Il, Para 2044, p.783

15 statement by Tshepo Lucky Montana, Former PRASA CEO, Parliamentary Inquiry Into Corporate Governance at
ESKOM (Cape Town: 30 January 2018), pp. 21-27.
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70.

inhibiting the work of ensuring that corruption and maladministration be

arrested at PRASA.

In respect of Mr Maswanganyi and Ms Magadzi, the complaints relate to the same

matters and are as follows—

70.1

70.2

70.3

In 2018, #UniteBehind requested an opportunity to address Parliament on
state capture at PRASA. Our submission was titled: Submission to the
Portfolio Committee on Transport on State Capture, Governance and

an Emergency Safety (6 February 2018).

Ms Magadzi was then the Chairperson and Mr Leonard Ramatlakane was
then the Portfolio Committee on Transport's (“PCOT’s”) Deputy
Chairperson. He is now the Chairperson of the PRASA Board of Control.

Mr Maswanganyi was a Member of the PCOT.

In order to sustain the contention that Ms Magadzi and Mr Maswanganyi
are guilty of violating the Constitution, various laws against corruption and
the obstruction of justice, | cite the submission at some length. It reads as
follows:

“URGENT LEADERSHIP INTERVENTIONS REQUIRED FROM

PARLIAMENT; A NEW PRASA BOARD AND EXECUTIVE
MANAGEMENT

4 Safety and security represents an urgent emergency and PRASA
is mired in state capture, corruption, mismanagement and
maladministration. The crisis in safety and security cannot be
adequately resolved without simultaneously addressing the crisis in

governance and management. We therefore request the following
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urgent action to bring relief to workers, students, communities and

the economy.

4.1 The Passenger Rail Agency of South Africa (PRASA) will not
emerge from the current crisis unless and until a new board is
appointed. Cabinet must instruct the Minister of Transport to appoint
a credible new board with the requisite qualifications, experience,

skills and competencies.

4.2 All those implicated in corruption, mismanagement,
maladministration must be removed from PRASA. Parliament must
instruct the Board to continue investigations and to support all
criminal and civil proceedings against those involved in state capture

and corruption at the rail agency.

4.3 Investigations must be concluded and the rapid prosecution of
cases against all those involved in the criminal enterprise to capture
PRASA must be prioritised. In particular, Sfiso Buthelezi, Makhensa
Mabunda, Lucky Montana, Mthura Swartz, Roy Moodley, Mario
Ferreira, Arthur Fraser, Manala Manzini, Auswell Mashaba,
Josephat Phungula, Chris Mbatha, Daniel Mthimkulu, Rebecca
Setino, Maishe Bopape and Ernest Gow have cases to answer
based on all the available evidence. See our attached annexures and

submission to Parliament for further details on the above individuals.

4.4 Criminal investigations must also include international
companies such as Vossloh Espana/Stadler Rail which has stolen
billions of rand through contracts like Swifambo Rail (locomotives).

The relevant European regulatory authorities must be contacted.

4.5 A qualifications, skills, competencies and life-style audit is
urgently needed for PRASA management at every level, starting with
head office and its Western Cape region. The new Board must lead
this audit to ensure that people’s needs are prioritised and the
economy (particularly in Cape Town where the rail system forms the

backbone of all public transport) is stabilised.
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4.6 All PRASA appointments must be merit based with open
competition. Only appropriately qualified, skilled, competent and
experienced people must be appointed at managerial and

supervisory levels.

4.7 An urgent safety plan is needed to enable commuters to travel
without constant fear of being crushed to death, thrown from the train
or attacked by criminals. We believe the following are among the

immediate steps required:
4.7.1 The reopening of the Central Line with adequate security.

4.7.2 Security employed by PRASA must be qualified and PSIRA
compliant. They must be supported by the South African Police
Service and the Law Enforcement Officers of the City of Cape Town.
All current security employees must be assessed; where possible
redeployed and trained. Those with serious criminal records must be

dismissed.

4.7.3 The protection of commuters and all workers, particularly
women, children and other vulnerable people, must be prioritised.
This can be partially achieved through securing of stations and their

surrounds (including proper lighting and CCTV surveillance).

4.7.4 Separate compartments are needed for women, children and
differently abled commuters. This has been successfully
implemented in other countries such as India. Organisations such
#UniteBehind and the broader commuting public must be involved in
the development of a plan with clear objectives; targets; deadlines

and budgets.

4.7.5 Specific details and timeframes for any such safety plans or

measures be communicated to all commuters.

4.8 In Cape Town the passenger rail service must be coordinated
and at an appropriate time transferred to the relevant local authority
as contemplated the Draft White Paper of the National Rail Policy —
June 2017. Much of our work involves campaigning against the anti-

poor and anti-black policies of the City of Cape Town’s DA
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administration, but in this instance the City has made a realistic set
of recommendations which should be taken seriously. Most
importantly however, is that the National Land Transport Act requires
that all land transport including rail be integrated with municipal
transport. This international standard is crucial to the provision of
efficient, accessible and reliable integrated transport systems in our

metros.

4.9 Alternative forms of transport, like busses, must urgently be
provided to commuters who ordinarily use lines that are currently

suspended or those facing constant delays.

4.10 In the medium term we need a proper plan: How do we stop
delays? What new rolling stock is needed? Is there surplus rolling
stock elsewhere? Which of the existing coaches, not in use, could
be upgraded rapidly?

4.10.1 As much as possibly such rolling stock must be manufactured
and procured locally to develop our manufacturing sector, creating

employment and stimulating growth.

5 The above recommendations combine a set of priorities for
parliament, a new board, and a Minister of Transport to stabilise the
passenger rail service in every region. Government (all its different
arms and spheres) cannot save our rail service alone. People who
use public transport, business, trade unions, schools and

communities and #UniteBehind stand ready to assist. “

70.4 Mr Popo Molefe became the Chair of the Board of PRASA in 2014. He

and the Molefe Board started to clean up the corruption at PRASA that

was detailed, at the time, in the Public Protector’s report into such.’

17 public Protector.

August 2015. “Derailed.” Report no. 3 of 2015/16. Online:

https://www.gov.za/sites/default/files/gcis_document/201508/publicprotectorinvestigationreportno3of201516prasa

24082015a.pdf
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70.5 The Molefe Board was mistreated by the PCOT, particularly by Ms
Dikeledi Magadzi, the then-Chair of the Committee. On 31 August 2016,
the Board was called before the PCOT. The Board was “vilified by ANC
members of the Portfolio Committee.” The State Capture Report
specifically singled out the antagonistic behaviour by the ANC members
of the Board'® and failed to focus on the important issues of corruption and
maladministration at PRASA. The ANC members in the PCOT include Mr

Maswanganyi and Ms Magadzi.!®

70.6 Mr Molefe complained to Ms Magadzi and asked for the intervention of the
then-Speaker of the House, Ms Baleka Mbete. No protection came and
the Board endured further antagonization and lack of support from the
Board in tackling corruption at PRASA. The State Capture Report heavily
criticised the “treatment meted out to the Molefe Board by Minister Peters
(dealt with below) and the Portfolio Committee. They too were under a
duty to ensure that corruption was rooted out from public entities. In this

they failed.”?°

70.7 Further, the State Capture Report found that “after the Molefe Board left
office, the Portfolio Committee did little. Ms Magadzi did not say what her
Committee did to bring wrongdoers to book. She did mention that, when
allegations of procurement irregularities ‘surfaced in the media’, the

Committee conducted inspections of, among other things, the ‘tall trains’

18 state Capture Report Part V Vol Il, Para 1787.2, pp.645-6

19 Parliamentary Monitoring Group. 31 August 2016. “PRASA Inquiry: Day 2.” Online: https://pmg.org.za/committee-
meeting/23186/

20 state Capture Report Part V Vol Il, Para 2031, p.778
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71.

70.8

70.9

that were not fit for purpose. Ms Magadzi’s response betrays a total lack
of understanding of how corruption of procurement is uncovered or the
nature of the irregularities committed during the tender process for the
locomotives contract. ... it is not unreasonable to conclude that the ANC
members of the Portfolio Committee failed to properly execute their
oversight function over the Executive in regard to PRASA. ...it must be
considered that they are undeserving of being members of a public

oversight body.”?* Mr Maswanganyi was and is an ANC MP.

The failure of the ANC Members, including Mr Maswanganyi, to exercise
oversight of PRASA and antagonistic approach to the Board must be
investigated by the Committee and the current Members of Parliament,

listed above, must be called to account.

The complaint also addressed his time as Minister of Transport.

In respect of Mr Mbalula, the complaint is that—

71.1

71.2

Mr Mbalula as Minister of Transport violated his oath on numerous

occasions.

He ignored #UniteBehind’s letters, attempts to meet and memoranda on
the crisis of leadership, governance, operations and state capture at
PRASA. The Minister failed in his duties to act diligently and without delay

in these matters.

21 state Capture Report Part V Vol Il, Paras 2170-3, pp. 842-3
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71.3

71.4

715

71.6

71.7

He appointed an “administrator” in disregard of the Legal Succession Act,

9 of 1989. This was set aside by this Honourable Court as “unlawful”.??

The Public Protector found that Mr Mbalula acted unlawfully in appointing
Mr Bongisizwe Mpondo as the PRASA administrator who in turn appointed

his coterie of “special advisors”.

The PRASA Board, specifically Mr Ramatlakane, attempted to flout a High
Court judgment in the Siyangena Technologies matter to the tune of about
R3 billion. Mr Mbalula failed to remove the Board for blatantly unlawful

conduct.

Similarly, Minister Mbalula is directly involved in the Swifambo/Stadler Rail
matter where once again there is a flouting of the court order by the

Supreme Court of Appeal.

The Public Protector has made several adverse findings against Mr

Mbalula.

71.7.1 The Public Protector found, in 2018, that Mr Mbalula “violated the
Ethics Code when he undertook a family vacation with his wife
and children during the period 28 December 2016 to 3 January
201772 and that there were irregularities and improprieties in the
funding of this vacation. Half of the expenses of the vacation

were paid by a company owned by Mr Yusuf Dockrat, a friend of

22 #Unitebehind v Minister of Transport and Others (2058/2020) [2020] ZAWCHC 85; [2020] 4 All SA 593 (WCC).

23 Report No. 24 of 2018/19 into allegations of a violation of the Executive Ethics Code, conflict of interest, improper
and/or irregular conduct in connection with funding and/or sponsorship for a family holiday trip undertaken to Dubai
during the period 28 December 2016 to 3 January 2017 by former Minister of Sport and Recreation Mr Fikile

Mbalula., p.9
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Mr Mbalula. The company paid R300,000 to Mr Mbalula’s travel
agent for the vacation. This is a clear conflict of interest and,
consequently, the Public Protector found that Mr Mbalula’s
conduct “was grossly at odds with the provisions of section 96 of
the Constitution read with the Executive Ethics Code in particular

paragraphs 2 and 3 of the Code.”**

71.7.2 Not only were these breaches of the Executive Ethics Code, but
also of Parliament’s Code of Conduct that must be investigated

by the Committee.

71.7.3 Criminal charges of corruption and money laundering have also
been laid against Mr Mbalula for his conduct around this

vacation.?®

71.7.4 The Public Protector also found, in 2021, that Mr. Mbalula’s
“appointments of Messrs. Venkile, Khoza and Mpondo
respectively, were contrary to the provisions of the Public Service
Act and other prescripts applicable to the National Department of
Transport.” The report states that “The appointments were done
contrary to the Dispensation for the Appointment and
Remuneration of Persons (Special Advisers) Appointed by the
Executive Authorities on Ground of Policy Consideration in terms

of section 12A of the Public Service Act which states that the

24 pyblic Protector Report No. 24 of 2018/19 n30, p.10

25 eNCA. 6 Aug 2019. “AfriForum lays criminal charges against Mbalula.” Online:
https://www.enca.com/news/afriforum-lays-criminal-charges-against-mbalula
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Executive Authorities must submit proposals/recommendations
for the appointment of individual Special Advisers to the MPSA
for approval of the individual’s compensation level before the
appointment/upgrade is effected.”® The Public Protector also
found that “Messrs. Venkile and Khoza respectively were
irregularly paid salaries which are equivalent to that of the DDG
level whilst their appointment were not approved by the [Ministry

for Public Service and Administration].”?’

71.8 The complaint called for Mr Mbalula to be suspended and called to
account for his improper conduct and possible breaches of the
Constitution, the laws against corruption and organised crimes; the
unlawful costs incurred by his futile opposition in court matters and

Parliament’s Code of Conduct.

71.9 Mr Mbalula has since resigned as a Minister and Member Parliament to
take up the position of Secretary-General of the ANC. The Committee
remains under a legal duty to investigate and make findings against the

unlawful conduct of Mr Mbalula.

72. Inrelation to Mr Zwane, the complaint is that:

72.1 He is the former Chair of the PCOT. Thus, while he was not implicated in
the State Capture Report section on PRASA, his ethical conduct and

capacity to arrest the rot at PRASA was a crucial point for our organisation.

26 Office of the Public Protector. 30 June 2021. “Report No.13 of 2021/22 on an investigation into allegations of
irregular appointment of Ministerial Advisers,” p.10

27 pid., p.11
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He has been implicated in severe corruption and maladministration at
ESKOM, while he was the Minister of Mineral Resources, and the State
Capture Report has recommended that he be criminally prosecuted for
this.® The Report also recommended that he be investigated over the
Vrede dairy farm project. Further, “Zwane and Magashule should be sued
to recover money [R280m] lost as a result of their alleged conduct in

relation to the alleged scam.””

72.2 Mr Zwane was investigated by the Committee for his unlawful behaviour
while he was Minister of Minerals and Energy. This stemmed from a
complaint submitted in 2017. Six years later, in March 2023, the
Committee made a ruling on the matter where, among other
consequences, it recommended his suspension for a full parliamentary

term.

72.3 Mr Zwane should be investigated by the Committee in respect of our

complaint and be disciplined accordingly.

73. | have set out the complaints in detail to demonstrate to the Court that:

73.1 The allegations made against the Members of Parliament, as well as

findings by numerous official investigations, Commissions and Courts

28 Junior Khumalo. 29 Apr. 2022. ““Rampant corruption': Mosebenzi Zwane, Rajesh Gupta and ex-Eskom bosses must
be prosecuted — Zondo.” News24. Online: https://www.news24.com/news24/southafrica/news/rampant-corruption-
mosebenzi-zwane-rajesh-gupta-and-ex-eskom-bosses-must-be-prosecuted-zondo-20220429

29 Karyn Maughan. 23 Jun 2022. “Zondo says Magashule, Zwane pushed 'Gupta agenda' with Vrede project,
recommends criminal probe.” News24. https://www.news24.com/news24/southafrica/news/zondo-says-
magashule-zwane-pushed-gupta-agenda-with-vrede-project-recommends-criminal-probe-20220623
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74.

about violating the Constitution and the country’s laws are all very serious

and far-reaching.

73.2 Their conduct which led to many problems at PRASA has had a direct

impact on ordinary middle and working class commuters.

73.3 The allegations and facts set out in the complaints are all serious, and
have already been investigated and reported on, and have been known in

the public domain for around half a decade.

There is simply no explanation whatsoever for why the Committee has not
processed and dealt with the complaints as | explain in the next section of this

affidavit.

THE COMMITTEE’S AND REGISTRAR’S FAILURE TO PROCESS, INVESTIGATE

AND DECIDE THE COMPLAINTS

75.

76.

Ms Fokazi and | were part of a delegation that handed over #UniteBehind’s
complaint to Parliament on 31 August 2022. The complaints were lodged via emalil
by #UniteBehind’'s Legal Officer, Joseph Mayson, with the Registrar (Advocate

Gordon) separately on 12 September 2022. The applicants had initially lodged a

single complaint against all the Members of Parliament but the Registrar’s office
requested that the complaints be made individually. | attach a string of emails
between Mr Mayson and the Registrar and her office between 31 August 2022 and

6 October 2022 as ZAA4.

On 28 September 20, Mr Mayson addressed a further email to the Registrar pointing

at that the period in which the Members of Parliament ought to have responded to
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17.

78.

the complaints (in terms of clause 10.2.2.4 and 10.2.2.6 of the Code, set out in
paragraphs 56.1 and 56.2 above). He requested any indication of whether the
Registrar had “a timeframe by which [she] will make [her] recommendation to the
Committee, in terms of art. 10.4 of the Code of Conduct” and whether she would “be

undertaking a preliminary investigation in terms of art. 10.3.3 of the Code.”

The Registrar responded on 29 September 2022 stating the following:

“Please be advised that internal processes on the complaints are underway.

| do not have a time frame of when these matters will be before the Ethics

committee.”

Mr Mayson responded on 6 October 2022.

78.1 He again requested “confirm[ation] whether [the Registrar had] sent the
complaints to the respondents, that they [had] either sent their responses

or that the 7-day time-limit for such responses has lapsed.”

78.2 He also sought “confirm[ation] whether [she was] considering the
complaints and their responses in terms of Art. 10.3. of the Code of

Conduct.”

78.3 He explained that the applicants asserted their right to procedural fairness,
to be “kept abreast of any and all developments regarding [the]

complaints.”

78.4 He also emphasised the importance of being able to address any

responses to the complaints.
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79.

80.

81.

The applicants received no response to this email at all. | emphasise that applicants
did not ask to have sight of any responses that may have been made by the
Members of Parliament — rather, they sought to know whether the processes

prescribed by the Code have been followed and complied with.

Two months later, on 5 December 2022, the applicants addressed a letter of
demand to the Speaker and the Chairperson, copying the Registrar and Co-

Chairpersons of the Committee (a copy of which is attached as ZA5).

80.1 The letter pointed out that the applicants had received no response to the

6 October 2022 request.

80.2 The letter stated that:

‘Resolving the complaints is essential to ensure that “‘the premium
that the Constitution places on accountability” is realised, the
integrity of Parliament is restored, and that, the ill-fate of commuter

rail services is reversed. #UniteBehind therefore demands:

12.1. that the consideration of the complaints, in terms of art. 10.3
of the Code of Conduct, is expedited,

12.2. an update on the progress that has been made with the

complaints, and

12.3. an update on the progress that has been made with the
complaints to the Committee, in terms of art. 10.4 of the Code

of Conduct.”

80.3 The applicants sought a response from Parliament by 25 January 2023

On the same day — hoping to encourage political parties represented in Parliament

to ensure that the complaints are dealt with on a prompt basis — #UniteBehind
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82.

83.

addressed letters to the ANC, Democratic Alliance and Economic Freedom Fighters

(copies of which are attached as ZA6.1, ZA6.2 and ZAG6.3).

81.1 In addition to attaching the letter of demand addressed to the Speaker and
the Chairperson, we explained that three months after the complaints were
lodged the applicants and “the country at large remain in the dark

regarding the investigation.”

81.2 We also emphasised that — by contrast — Parliament had acted swiftly in
addressing the complaint made against President Cyril Ramaphosa in

relation to the Phala Phala controversy.

81.3 Finally, we emphasised:

“No one is above the law.

However, it seems that selective justice is being applied in the matter
of Mr. Sfiso Buthelezi, Deputy-Minister Dikeledi Magadzi, Mr. Joe
Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and
Mr.Mosebenzi Zwane. See the attached letter. We urge your political
party to raise their voice in this matter and to table a motion to ensure
that the same urgency applies to all significant matters of corruption.
This is essential for the fulfilment of your constitutional duties as

members of South Africa’s highest legislative body.”

The applicants did not receive any response from the ANC, DA or EFF.

On 16 January 2023, the Speaker formally responded to our letter. A copy of her

letter is attached as ZA7.

83.1 The Speaker referred to the Registrar’s indication on 29 September 2022

that she had no timeframe in which the complaints would be processed.
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84.

85.

86.

83.2 The Speaker sought to explain the reason for this as follows:

“This was because of the many matters before the Committee, some
of which were complex and required more time to complete.
However, the matters relating to your complaint(s) were on the
agenda of the Committee meeting of 7 November 2022. It is
anticipated that the matters will be further processed from about
March 2023.”

83.3 The Speaker also sought to contend that “the Committee conducts its
business on a confidential basis”. She stated “that the Acting Registrar will

correspond when the need arises” [emphasis added]. | return to the issue

of confidentiality below.

The applicants were deeply concerned about this non-committal response. By this
time, the complaints had been pending for more than four months, and had no idea
what the status of the complaints were. All the applicants were informed was that
the “complaint(s) were on the agenda of the Committee meeting of 7 November
2022.” The purpose for which they were on the agenda, and what came of them,

were not disclosed.

Importantly, the applicants had (and continue to have) no idea of whether the
Registrar had even made a recommendation to the Committee as required by
clause 10.4 of the Code of Conduct. Without such a recommendation, the Code

precludes the Committee from deciding the complaints.

We accordingly instructed our attorneys (Lopes Attorneys) to address a letter to the
Co-Chairpersons of the Committee, as well as the Registrar’s office and the Speaker

and Chairperson dated 1 February 2023 (a copy of which is attached as ZAS8).
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87.

86.1

86.2

86.3

Lopes Attorneys explained that there had been a “failure properly to
process [the] complaints in terms of Parliament’s Code of Conduct” with
reference to the time periods provided for in the Code that | have already

dealt with above.

The letter pointed out that while the “Code of Conduct does not prescribe
an absolute time period by which a recommendation must be made, all
exercises of public power must be taken without ‘unreasonable delay”™
which is “reinforced by the fact that the complaints procedure is ‘based on
and intended to be guided by the principle of promptness, fairness and

consistency’ (emphasis added).”

Lopes Attorneys called on the Registrar to make a recommendation by 12

February 2023, failing which the applicants would bring legal proceedings.

The Co-Chairpersons of the Committee responded in a formal letter dated

9 February 2023 (a copy of which is attached as ZA9.1 together with annexure

attached as ZA9.2).

87.1

87.2

The letter adopted an evasive attitude and accused us of making “counter-
productive comments” and “unfounded negative conclusions” about the

Committee and the Registrar.

It also complained that as the complainants we had “been very demanding
since [we] lodged the complaints last year, to the extent that, they fail to

appreciate that there are other matters as well before the Committee.”
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87.3

87.4

87.5

87.6

87.7

87.8

87.9

This is a rather curious remark. We have simply sought to hold the
Committee to the requirements and periods prescribed by the Code, no

more. If that is to be demanding, then we accept the term.

Furthermore, this is the first time that the Committee has sought to justify
the delay in processing and addressing the complaints with reference to

its other work.

The difficulty is that the Committee has not provided even the most cursory
information pertaining to its work and workload: for example, how many
complaints it is currently processing and deliberating on and the

timeframes in which it expects to do so.

The Co-Chairpersons also misread what was demanded in the letter dated
1 February 2023. As explained above, our attorneys communicated our
demand that the Registrar make a recommendation to the Committee by

12 February 2023.

In response, they said the following: “We cannot accede to your request
for a meeting to be convened by 12 February 2023. You may be well
aware that this week and next, the Parliamentary program is committed to
the State of the Nation Address and the subsequent debates on the

President of the RSA’s address and the President’s reply.”

But this is not what we had demanded at all.

No explanation was provided for why the Registrar — whose responsibility
is to maintain the Register of Members’ Interests and process complaints
under the Code of Conduct — was unable to make a recommendation.
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88.

89.

90.

That the State of the Nation address was being held in Parliament has no

bearing on the Registrar’s duties and responsibilities.

87.10  Finally, the Co-Chairpersons said that “The next meeting of the Committee
is scheduled for 6 March 2023” and annexed the Z-List of Committee

meetings.

After receiving this letter, the applicants again sought the assistance of parties
represented in Parliament. We addressed a letter to the Chief Whips of the ANC,
DA, EFF, Inkatha Freedom Party and Freedom Front + dated 17 February 2023 (a
copy of which is attached as ZA10.1 together with a covering email attached as
ZA10.2). After setting out a full and detailed background to the complaints and the
process so far, we sought their assistance concerning: (1) the status of our
complaints; (2) the number of and status of the other complaints before the
Committee including those lodged between February 2022 and February 2023 and
the alleged violations; (3) the procedures of the Ethics Committee; and (4) the
records of decisions by the Committee. The letter was accompanied by a petition
signed by over 5 000 individuals (I have not attached the list of signatures to avoid

prolixity, but will provide them to the Court at its request).

We, however, have received no response to this letter. This is a further instance of
a flagrant disregard by the Committee of the constitutional principles of openness

and transparency.

A period of two-months went by without any further update or indication from the

Committee or the Registrar concerning the processing of our complaints.
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91. Accordingly, on 6 April 2023 Lopes Attorneys addressed a further letter to the
Committee and Registrar (a copy of which is attached as ZA11) pointing out that we
had not received a response and that our complaints were not being processed in
accordance with the prescripts of the Code or within a reasonable time. It also
pointed out that it had been a month since the Committee’s meeting on 6 March
2023. The Committee was requested to provide the following information by 14 April
2023:

“Pursuant to the above, we request the following to be provided to our offices
by no later than Friday, 14 April 2023:

6.1. An update about the complaints including concerning the Committee’s
meeting that was scheduled for 06 March 2023. A month has since lapsed

without a response being forthcoming;

6.2. A response on whether our client’s complaint was discussed in the above-
mentioned meeting, and if so what the resolution (if any) to our client’'s matter

was; and

6.3. If our client’'s complaint was heard, what was the recommendation made

by the Acting Registrar to the Committee.”

92. On 11 April 2023, the Registrar responded in an email (a copy of which is attached

as ZA12) stating:

“Please be informed that the Ethics Committee was unable to attend to the

matters at its 6" March 2023 meeting.

The matters stood over from the agenda of 6 March 2023. It is anticipated that
the matters will be dealt with in the meeting on 17 April 2023.”

93. Therefore, the Committee again failed to deal with our complaints at a meeting six

months after they were lodged. Furthermore, the Registrar’s reference to it being
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94.

“anticipated” that the complaints will be dealt with on 17 April 2023, does not give

us much confidence.

To sum up:

94.1

94.2

94.3

94.4

We as complainants have consistently asked for updates concerning the
processing of our complaints, including whether recommendations had
been made by the Registrar and whether the Committee had made a

decision.

We asked for this information over a lengthy period of time from a number
of persons, including the Speaker, the Co-Chairpersons of the Committee,
the Registrar and the leaders of the largest political parties represented in

Parliament.

We — and the public — are still not privy to any information whatsoever

concerning the processing of our complaints.

Against this background, we submit that the Committee and the Registrar
have failed to process, investigate and decide the complaints and comply

with the Code within a reasonable time.

RELIEF SOUGHT IN RESPECT OF COMMITTEE’S AND REGISTRAR’S FAILURE TO

ACT DILIGENTLY

95. The failure of the Registrar to make recommendations and process the complaints

and the failure of the Committee to decide the complaints are administrative action

for purposes of PAJA. They are organs of state, exercising a public power or

performing a public function — which is of an administrative nature — in terms of an
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96.

97.

98.

99.

100.

empowering provision, which adversely affects the rights of the applicants, and
which has a direct, external legal effect. A failure to make a decision is included in

the definition of decision.

The powers in issue are in any event public in nature and thus subject to the

requirements of the principle of legality.

The Registrar’s failure to comply with the prescripts of the Code in making a
recommendation to the Committee in respect of our complaints and the Committee’s
failure to process and decide the complaints within a reasonable time, is inconsistent
with the Code as well as the principles of administrative justice, entrenched in

section 33 of the Constitution and PAJA.

As things stand, in light of the fact that the Committee and the Registrar have
refused and failed to provide any update as to the processing of the complaints, it
is reasonable for the applicants to infer that a recommendation has not even been

made by the Registrar to the Committee. That is plainly unreasonable.

While the Code does not specify a period in which complaints must be processed,
investigated, deliberated, sections 6(3) and 8(2) of PAJA as well as the principle of

legality require that this be done within a reasonable time.

Accordingly, the applicants ask for an order in terms of section 172(1)(a) of the
Constitution, declaring the Registrar’'s and the Committee’s failure to comply with
the Code of Conduct and investigate the complaints in terms of the requirements of
the Code and within a reasonable time to be inconsistent with the Code, unlawful

and unconstitutional.
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101. In terms of sections 38 and 172(1)(b) of the Constitution and section 8(2) of PAJA,

the applicants also seek relief:

101.1  directing the Committee and the Registrar to process, investigate and
decide the complaints forthwith and in terms of a timetable prescribed by
the Court — the applicants shall provide such a timetable at the hearing of
the application (which will depend on the stage at which the investigation
has reached which will only be clear if the Committee and Registrar take

the Court into their confidence); and

101.2  granting the applicants leave to re-enrol the application, with the papers
duly supplemented if necessary, should the Committee or Registrar fail to

comply with the timetable in the order.

102. Without the Court’s intervention and direction, the applicants apprehend that the
Committee and Registrar will still drag their feet in processing the complaint. That
would clearly not be appropriate, nor would it be just and equitable. An order
directing the Committee and Registrar to process, investigate and decide the

complaints in terms of a timetable will provide such relief.

CONSTITUTIONAL CHALLENGE TO THE CODE

103. Two provisions of the Code of Conduct adopt default confidentiality requirements

that are immutable.

104. Clause 10.3.4 provides that: “all documents, evidence and information in the

I” [

possession of the Registrar must, up to this stage, remain confidential.” “This stage”
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105.

106.

107.

is after the Registrar have received a response from the implicated MP (if any) and

assessed the complaint, but before making a recommendation to the Committee.

Clause 10.6.12 provides that “the proceedings remain confidential until this stage.”

“This stage” is reached only after:

105.1 the Registrar has made a recommendation to the Committee pertaining to

a complaint in terms of clause 10.4; and

105.2 the Committee has met and made a decision in relation to the

recommendation in terms of clause 10.6 and 10.6.

These clauses are each unconstitutional and unlawful.

First, in creating a default and immutable confidentiality regime, the clauses are
inconsistent with the provisions of the Constitution, which govern openness and

public access to Parliament and its Committees.

107.1  While the National Assembly and NCOP are entitled to control their
internal arrangements, proceedings and procedures sections 57(1)(b) and
70(1)(b) require them to make rules and orders concerning their business
— including the business of their committees and joint committees — “with
due regard to representative and participatory democracy, accountability,

transparency and public involvement.”

107.2  Sections 59(1)(b) and 72(1)(b) provide that the National Assembly and
NCOP “must ... conduct [their] business in an open manner, and hold

[their] sittings, and those of its committees, in public...” with reasonable
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107.3

107.4

107.5

107.6

107.7

measures to “regulate” public access. This obviously includes the

business of and meetings of joint committees.

The regulation of public access in sections 59(1)(b) and 72(1)(b)is not
concerned with precluding public access. This is because sections 59(2)
and 72(2) provide that the National Assembly and NCOP “may not exclude
the public, including the media, from a sitting of a committee unless it is

reasonable and justifiable to do so in an open and democratic society.”

Default and immutable rules that conclusively keep information, evidence
and documents confidential and proceedings confidential until a certain
stage are each inconsistent with these provisions of the Constitution. The
Constitution requires the opposite: that the business of committees be
open and accessible to the public unless confidentiality is justifiable in an

open and democratic society.

We submit that there can be very limited circumstances where a complaint
and a response by an MP, as well as a recommendation by the Registrar,

could justifiably be withheld from the public.

Members of Parliament must expect that their affairs are in the public eye.
They cannot claim any special expectation of privacy. This includes

complaints about their conduct.

Complaints about alleged misconduct should be known to the public and
complainants should be informed of the status of the complaints. If an

alleged breach of the Code is not correct, then the MP should be able to
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demonstrate this in their response. They would have no concerns about

their response with the public.

107.8  Ensuring openness and public access to the complaints procedure will
also enhance accountability. Public representatives must be aware that
their affairs are under scrutiny. This will go a long way to ensure that public

representatives do not abuse their positions.

108. Second, the impugned provisions of the Code are ultra vires. Joint Rule 125 of
Parliament provides that “Meetings of the Joint Committee on Ethics and Members’
Interests must be held in closed session when the Committee considers a matter
affecting a specific Assembly or Council member and the Committee regards that

matter to be confidential.”

108.1  Thus, meetings are only to be closed where the Committee has decided

that a matter is confidential.

108.2  The impugned provisions invert this clear framework. They require that
the proceedings be kept confidential — whether or not the Committee
makes such decision — and also do not admit of any flexibility. So, the

Committee under the clauses cannot decide to make proceedings public.

109. Third, the impugned provisions of the Code unjustifiably violate myriad rights:

109.1  One, complainants have a right to procedurally fair administrative action
in section 33 of the Constitution and s 3 of PAJA — this includes the right
to be informed about the manner in which a complaint is being processed,

investigated and deliberated on by the Committee and Registrar.
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109.2  Two, complainants and the public more generally also have a right of
access to information in section 32 which would be thwarted by the
provisions which preclude public access to the complaints, Members of

Parliament responses and the Registrar's recommendations.

109.3  Three, the provisions are also arbitrary and overbroad as they would
preclude a complainant and the public from being kept abreast of
developments in respect of the complaint, with no apparent purpose
whatsoever. Without a link to a legitimate government purpose the
provision is arbitrary, and the overbroadness is unreasonable — this
violates the right to lawful and reasonable administrative action (in
section 33) as well as the principle of legality an incident of the rule of law

(section 1(c)).

109.4  These rights and principles in the present case are each informed by the

constitutional principles of accountability, responsiveness and openness.

109.5 Finally, there is simply no justification for limiting these rights in this

manner.

110. For these reasons, the impugned clauses are unconstitutional and the Court is
obliged by section 172(1)(a) of the Constitution to make a declaration of invalidity to

that effect.

THE APPLICATION OUGHT TO BE HEARD ON THE SEMI-URGENT ROLL

111. The applicants plainly require swift determination by the Court. The applicants

require the Court’s intervention to ensure that the Committee and the Registrar
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process the complaints promptly: this requires an expeditious hearing of the

application.

112. The urgency does not justify the wholesale abridgement of the periods in which the
respondents are afforded to file papers. The length of the papers and relative
complexity of the issues also should not burden the Court’s busy urgent roll. For
these reasons applicants respectfully submit that the application should be heard
on the Semi-Urgent Roll or on a specially allocated date. Our attorneys will engage

with the Acting Judge President and the Court’s Registrar to obtain such a set down.

CONCLUSION

113. The applicants ask for an order in terms of the notice of motion.

ABDURRAZACK “ZACKIE” ACHMAT

| certify that the deponent has acknowledged that he knows and understands the contents
of this affidavit, which was signed and affirmed before me at on this
the day of APRIL 2023, the regulations contained in Government Notice No. 1258
of 21 July 1972, as amended by Government Notice No. 1648 of 17 August 1977, as
amended having been complied with.

COMMISSIONER OF OATHS
DESIGNATION
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Part 11: Joint Committee on Ethics
and Members’ Interests

121. Establishment
There is a Joint Committee on Ethics and Members’ Interests.
122. Composition

(1)  The Joint Committee consists of 14 Assembly members and 9
Council members.

[Joint Rule 122(1) amended: 14 Nov 2002 (NA & NCOP)]
[Joint Rule 122 (1) amended: 1 Sept 2009 (NA), 16 Sept 2009 (NCOP)]

(2) (@) The Speaker must appoint the Assembly members of
the Committee on the advice of the parties concerned.
(b)  The Chairperson of the Council must appoint the
Council members of the Committee on the advice of the
provinces or parties concerned.

[Joint Rule 122 substituted : 15 Sept and 17 Nov 1999 (NA), 21 Sept 1999 (NCOP)]

123. Chairpersons

(1)  The Joint Committee on Ethics and Members’ Interests must
appoint one of the members in the Assembly component and
one of the members in the Council component of the
Committee as co-chairpersons of the Committee.

2 -

[Joint Rule 123 (1) amended : 1 Sept 2009 (NA), 16 Sept 2009 (NCOP)]
[Joint Rule 123 (2) deleted : 1 Sept 2009 (NA), 16 Sept 2009 (NCOP)]

124. Functions

(1)  The Joint Committee on Ethics and Members’ Interests
must —
(@) implement the Code of Conduct for Assembly and
permanent Council members set out in the Schedule;
(b)  develop standards of ethical conduct for Assembly and
Council members;
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(c) serve as an advisory and consultative body, both
generally and to members, concerning the
implementation and interpretation of the Code;

(d)  regularly review the Code and make recommendations
for its amendment; and

(e) perform the other functions and exercise the other
powers reasonably assigned to the Committee in the
Code and in terms of resolutions adopted in both
Houses.

(2) The Committee must report to both Houses at least annually
on the operation and effectiveness of the Code.

125. Public access

Meetings of the Joint Committee on Ethics and Members’ Interests
must be held in closed session when the Committee considers a
matter affecting a specific Assembly or Council member and the
Committee regards that matter to be confidential.

126. Decisions

A question before the Joint Committee on Ethics and Members’
Interests is decided when there is agreement on the question among
the majority of the members present, provided at least half of its
members are present.

127. Confidentiality

(1)  Each member and alternate member of the Joint Committee
on Ethics and Members’ Interests must swear or affirm, before
either the Speaker or the Chairperson of the Council,
depending on the House of which that person is a member, to
comply with the requirements of confidentiality set out in the
Code.
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The Registrar appointed in terms of the Code and each
member of the staff assigned for the work of the Committee
must swear or affirm, before either the Speaker or the

Chairperson of the Council, to comply with the requirements of
confidentiality set out in the Code.
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1. DEFINITIONS

‘Business Partner” means a person who shares a financial

interest with a Member or that Member’s immediate family;

“Code” means the Code of Ethical Conduct and Disclosure of
Members’ Interests for Assembly and Permanent Council

Members:

“Committee” means the Joint Committee on Ethics and
Members’ Interests as established by the Joint Rules of

Parliament;

“Conflict of Interest” except for the purpose of clause 5, means
a situation in which a Member contrary to the obligation and duty
to act for the benefit of the public exploits the relationship for

personal or pecuniary benefit;

“Constitution” means the Constitution of the Republic of South
Africa of 1996;

“Immediate Family” means a Member's spouse, permanent

companion or dependents;

“Member” means a Member of the Assembly or Permanent

Council Member;



“Organ of State” has the same meaning as defined in section
239 of the Constitution;

“Parliament” means the Parliament of the Republic of South

Africa;
“Permanent Companion” means a person who is publicly
acknowledged by a Member as that Member's permanent

companion;

“Public Interest” means an outcome which affects any right of

the public, public finances or the public good;

“Register” means the Register of Members’ Interests;

“Registrable interest” means interests required to be disclosed

in terms of the Code;

“Registrar” means the Registrar of Members’ Interests;

“Spouse” means a partner in any marriage.



2.

2.1

2.2

PURPOSE AND SCOPE OF THE CODE

The Code of Ethical Conduct and Disclosure of Members’
Interest for Assembly and Permanent Council Members
hereinafter referred to as the Code is intended to provide a
framework of reference for Members of Parliament when
discharging their duties and responsibilities. The Code
outlines the minimum ethical standards of behaviour that
South Africans expect of public representatives, including
upholding propriety, integrity and ethical values in their

conduct.

The Code cannot anticipate or prescribe behaviour in
hypothetical cases. While public interest and just cause
cannot be defined in the abstract, the Committee must,
over time, develop a body of interpretation and clarification

in respect of individual cases and contemporary values.

2.3 The purpose of the code is to create public trust and

confidence in public representatives and to protect the

integrity of Parliament.



Principles

2.4

2.4.1

2.4.2

2.4.3

2.4.4

2.4.5

2.4.6

A Member must adhere to the following:

Selflessness: take decisions solely in terms of public
interest and without regard to personal financial or other
material benefits for themselves, their immediate family,

their business partners, or their friends;

Integrity: steadfastly avoid placing themselves under any
financial or other obligation to any outside individual or
organization where this creates a conflict or potential

conflict of interest with his or her role as a Member;

Objectivity: in carrying out public business, including
making public appointments, do so only on the basis of

merit and in accordance with Constitutional imperatives;

Openness: Members should be as open as possible about
all decisions and actions, bearing in mind the constitutional

obligation for openness and transparency;

Honesty: Members must declare private interests relating
to public duties and resolve any conflict arising in a way

that protects public interest; and

Leadership: promote and support ethical conduct by

leadership and example.



3.

3.1

3.2

4.

SCOPE AND REQUIRED COMMITMENTS

The Code applies to all Members of Parliament including
those Members who are Members of the Executive,
however Members of the Executive are also subject to the
“Handbook for Members of the Executive and Presiding

Officers”.

The Code must be read with the Powers, Privileges and
Immunities of Parliaments and Provincial Legislatures Act,
Act 4 of 2004; Prevention, Combating of Corrupt Activities
Act, Act 12 of 2004; and the Financial Management of
Parliament Act 10 2009; amongst others.

STANDARDS OF ETHICAL CONDUCT

4.1 Members must:

4.1.1
4.1.2

4.1.3

4.1.4

abide by the principles, rules and obligations of this Code;
by virtue of the oath or affirmation of allegiance taken by all
elected Members, uphold the law;

act on all occasions in accordance with the public trust
placed in them;

discharge their obligations, in terms of the Constitution, to
Parliament and the public at large, by placing the public

interest above their own interests;



4.1.5 maintain public confidence and trust in the integrity of
Parliament and thereby engender the respect and
confidence that society needs to have in Parliament as a
representative institution; and

4.1.6 in the performance of their duties and responsibilities, be

committed to the eradication of all forms of discrimination.

5. CONFLICT OF FINANCIAL OR BUSINESS INTERESTS

5.1 A Member must:

5.1.1 resolve any financial or business conflict of interest in
which he or she is involved in his or her capacity as a
public representative, in favour of the public interest; and

5.1.2 always declare such interest, and where appropriate, the
Member should recuse himself or herself from any forum

considering or deciding on the matter.

5.2 A Member must -

5.2.1 not accept any reward, benefit or gift from any person or
body:
(i) that creates a direct conflict of financial or business
interest for such Member or any immediate family of that
Member or any business partner of that Member; or the

immediate family of that Member;



5.2.2

5.2.3

5.2.4.

(i) that is intended or is an attempt to corruptly influence
that Member in the exercise of his or her duties or

responsibilities as a public representative;

not use his or her influence as a public representative in
his or her dealings with an organ of State in such a
manner as to improperly advantage the direct personal
or private financial or business interests of such Member
or any immediate family of that Member or any business
partner of that Member or the immediate family of that

Member:

not engage in any personal or private financial or
business activity, which leads to his or her using
information or knowledge acquired in his or her dealings
with an organ of State as a public representative which is
not available in the public domain, in such a manner as
to improperly advantage the direct personal or private
financial or business interests of such Member or any
immediate family of that Member or any business partner
of that Member or the immediate family of that Member;

declare any direct personal or private financial or
business interest that that Member or any immediate
family of that Member or any business partner of that
Member or the immediate family of that Member may

have in a matter to be considered or decided on before



5.2.5

5.2.6

5.2.7

any parliamentary committee or other parliamentary
forum of which that Member is a Member or in which that
Member is participating; or

withdraw from the proceedings of that committee or
forum when that matter is considered or decided on,
unless that committee or forum decides that the

Member’s interest is trivial or not relevant; and

if he or she makes representations as a Member to a
Cabinet Member or any other organ of State with regard
to a matter in which that Member or the immediate family
of that Member or any business partner of that Member
or the immediate family of that Member has a direct
personal or private financial or business interest, that
Member must declare that interest to that Cabinet
Member or organ of State; or

not lobby for any remuneration or receive any reward,
benefit or gift for that Member or for the immediate family
of that Member or the business partner of that Member or
immediate family of that Member, for making such
representation as a Member on behalf of any person or
body;

10



6.1

6.2

6.3

7.1

7.2

PROHIBITED BUSINESS ACTIVITY

a Member may not receive any benefit including but not

limited to a tender, or a contract with an organ of state;

a Member’s immediate family may not receive any benefit
including but not limited to a tender, or a contract with an
organ of state arising out of the relationship with the

member or any influence arising out of that relationship;

a Member’s business partner may not receive any benefit
including but not limited to a tender or any contract with
an organ of state arising out of the association with the

member or any influence arising from that relationship.

REMUNERATED EMPLOYMENT OUTSIDE OF
PARLIAMENT

No Member shall perform or undertake remunerated
employment or work outside of Parliament, which does
not strictly fall within the employment or work sanctioned
in terms of clause 7.2 and which has been recorded in

the ATC in terms of clause 7.3;

A Member may only perform or undertake remunerated

employment or work outside of Parliament when such

11



7.3

8.1

8.2

employment or work is sanctioned by the political party
to which the Member belongs and is compatible with that

Member’s function as a public representative; and

In the event of a party agreeing to such employment of a
Member outside of Parliament in terms of clause 7.2, the
party must within 30 days provide the Registrar, in
writing, with all the relevant details in this regard. If the
Registrar is not satisfied that all the relevant information
has been provided he or she must indicate to what
extent the information must be supplemented and the
party must within 30 days. When the Registrar is
satisfied that all relevant information has been
adequately provided by the relevant party, the Registrar
must within 7 days cause such decision to be recorded in
the ATC.

MEMBERS’ FACILITIES

A Member must avoid any abuse or improper use of
Members’ facilities or any benefit provided to Members by
Parliament, and strictly observe and adhere to the
administrative rules that apply to such facilities or benefits.
A former Member must avoid any abuse or improper use
of Members’ facilities or any benefit provided to the former

Member by Parliament and strictly observe and adhere to

12



9.1

the administrative rules that apply to such facilities or

benefits.

DISCLOSURE OF REGISTRABLE INTERESTS

The Registrar must maintain a Register of Members
Interests, which consists of public and confidential

sections; and

The register must:

9.1.1

9.1.2

9.2

9.21

9.2.2

contain the information regarding the Members’
registrable interests as the Committee may determine;
and

be in a format approved by the Committee.

Disclosure of registrable interests

Members must disclose to the Registrar, on the form
prescribed for this purpose by the Committee,
particulars of all their registrable interests;

The first disclosure must be within 60 days of the
opening of Parliament or 60 days of the appointment
as a Member who was not a Member at the opening of
Parliament. If a Member has no registrable interests,

a “nil” return must be submitted;

13



9.2.3 After the first disclosure Members must disclose
annually at a time determined by the Committee; and

9.2.4 Where there is a substantial change in the financial
interest of the Member the Member must notify the
Registrar of the change within 30 days of the change

in interests.

INTERESTS TO BE DISCLOSED

9.3. The following kinds of financial interests are

registrable interests and must be disclosed:

9.3.1 shares and other financial interests in companies and

other corporate entities;

9.3.2 remunerated employment outside Parliament;

9.3.3 directorships and partnerships;

9.34 consultancies;

9.35 sponsorships;

9.3.6 gifts and hospitality in excess of R1500, from a source

other than a family Member or permanent companion
or gifts of a traditional nature provided that this does

not create a conflict of interest for the Member;

14



9.3.7

9.3.8

9.3.9

9.3.10

9.3.11

9.3.12

9.3.13

any other benefit of a material nature;
foreign travel (other than personal visits paid by the
Member, business visits unrelated to the Member's

role as a public representative, and official and formal

visits paid for by an organ of State or the Member's

party);

ownership in land and property including land and

property outside the Republic;

pensions;

public contracts awarded;

trusts;

encumbrances.

DETAILS OF REGISTRABLE INTERESTS TO BE DISCLOSED

9.4

9.4.1.

Shares and other financial interests in companies
and other corporate entities:
the number, nature and nominal value of shares of any

type in any public or private company;

15



94.2
9.4.3

9.5

951
9.5.2

9.5.3

9.5.4

9.5.5

the name of that company; and
the nature and value of any other financial interests
held in a private or public company or any other

corporate entity.

Remunerated employment outside Parliament

the type of employment;

the name, and type of business activity, of the
employer; and

the amount of the remuneration received for such
employment

copy of written permission obtained from the Chief
Whip of the Member’s political party.

details of publication in the ATC

9.6 Directorships and partnerships

9.6.1

9.6.2

9.6.3

9.7

9.7.1

the name, and type of business activity;
the corporate entity or partnership; and
the amount of any remuneration received for such

directorship or partnership

Consultancies and retainerships

the nature of the consultancy or any retainership of
any kind;

16



9.7.2

9.7.3

9.8

9.8.1

9.8.2

9.9

9.9.1.

9.9.2

9.9.3

9.10

9.10.1

9.10.2

the name, and type of business activity, of the client
concerned; and
the amount of any remuneration or other benefits

received for such consultancy or retainership

Sponsorships

the source and description of direct financial
sponsorship or assistance from non-party sources;
and

the value of the sponsorship or assistance.

Gifts and hospitality

a description, the value and source of a gift with a
value in excess of R1500;
a description and the value of gifts from a single
source which cumulatively exceed the value of R1500
in any calendar year; and

hospitality intended as a gift in kind.
Benefits
the nature and source of any other benefit of a

material nature; and

the value of that benefit.
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9.11

9.11.1

9.11.2

9.11.3

9.12

9.12.1

9.12.2

9.12.3

9.12.4

9.13

9.13.1
9.13.2

9.14

9.14.1

9.14.2

9.14.3
9.14.4

Travel

a brief description of the journey;
particulars of the sponsor; and
the estimated value of travel, accommodation and

subsistence and travel allowances.

Land and property

a description and extent of the land or property;
area in which it is situated,
nature of interest; and

properties outside the state.

Pensions

the source of the pension; and

the value of the pension.

Public contract

the organ of state from which the contract was
obtained,;

the value and period of the contract;

the nature of the contract; and

where a pre-existing contract prevails, disclose the

terms and details of the contract.
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9.15

9.15.1
9.15.2
9.15.3

9.16

9.16.1
9.16.2

9.17

9.17.1

9.17.2

Trusts

details of the trust;
details all benefits accruing from the trust; and
all other direct and indirect benefits received from a

trust.

Encumbrances

details of long term loans; and

registered mortgage bonds against any property of any
Member.

Entries in Register

The Registrar may record the following in the
confidential part; all other information must be

contained in the public section of the Register:

The value of financial interests in a corporate entity

other than a private or public company;

The amount of any remuneration for any employment

outside Parliament;
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9.17.3

9.17.5

9.17.6

9.17.7

9.17.8

9.17.9

The amount of any remuneration for any directorship

or partnership;

Details of foreign travel when the nature of the visit

requires those details to be confidential;

Details of private residence;

The value of any pensions;
Details of all financial interests of a Member’s
spouse, dependent child or permanent companion to
the extent that a Member is reasonably aware of;
Details of any encumbrance, including registered

mortgage bonds and long term loans, existing against

any asset or property of the Member; and

9.18 Interpretation of the Code

Where any doubt exists as to whether any financial interests must

be disclosed, the Member concerned must act in good faith.

9.19 Confidentiality

9.19.1

Only a Committee Member, the Registrar and staff

assigned to the Committee, have access to the
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9.19.2

9.19.3

9.19.4

9.19.5

9.19.6

confidential part of the Register, and only when
performing their duties or responsibilities in terms of
this Code.

A Member who requests a copy of his or her
confidential record, must do so in writing and be

signed by the Member concerned.

The Registrar must keep a strict record of every
person who is given access to the confidential part of

the Register.

No person who has access to the confidential part of
the Register may, except when a court so orders,
disclose particulars of any entry in the confidential
part to anyone other than the Member concerned or

another person who has such access.

The Reqgistrar, parliamentary staff in the Registrar’s
office and Committee Members must not provide any
confidential information to any person who is not

authorised to receive it.

A Committee Member who contravenes clauses 9.19.4
and 9.19.5 is liable to a reduction of up to 90 days’
salary and becomes ineligible to continue as a

Committee Member and must be immediately
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9.19.7

9.19.8

9.19.9

9.20

9.20.1

9.20.2

removed as a Committee Member, and is subject to

further disciplinary action.

The Registrar or a staff member who contravenes
clauses 9.19.3 and 9.19.4, is subject to disciplinary
action applicable to parliamentary staff, including
dismissal.
Despite 9.17 the Committee may on good cause
instruct the Registrar to record any details of any of a
Member’s registrable interests in the confidential part
of the register.
A Member may waive the right to confidential

disclosure.

Public part of Register

Any person has access to the public part of the

Register on any working day during office hours.
The Registrar must publish the public part of the

Register after adoption by the Committee in a manner

determined by the Committee.
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10 BREACHES OF THE CODE OF CONDUCT AND THE

INVESTIGATION PROCEDURES

The Code is meant to encourage ethical conduct and the

registration of Members’ Interest, and the Committee must

champion and enforce compliance with the Code. The Code

sets out what constitutes a breach, how it is dealt with, what

powers are available, and where ultimate responsibility for

action lies.

10.1

10.1.1

10.1.1.1

10.1.1.2

10.1.1.3

10.1.2

10.2
10.2.1

What Constitutes a Breach

A Member breaches the Code if the Member —

contravenes or fails to comply with the requirements of
the provisions for disclosing interests;

when disclosing registrable interests, wilfully or is
grossly negligently, provides the Registrar with
incorrect or misleading details; or

contravenes clauses 4.1, 5.1, 5.2. 6.1, 6.2, 6.3, 7.1,
8.1, and 9.19.4 and 9.19.5 of this Code; and

A former Member breaches this Code if the former

Member contravenes clause 8.2 of the Code.

Procedure for the investigation of complaints

General:
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10.2.2
10.2.2.1

10.2.2.2

10.2.2.3

10.2.2.4

10.2.2.5

This procedure is based on and intended to be guided
by the principle of promptness, fairness and

consistency.

Processing Complaints

The Committee may only consider complaints based
on an alleged breach of the Code, as contemplated in
clause 10.1 of the Code.

Any person or body may submit a complaint to the
Office of the Registrar concerning a breach of the
Code, as contemplated in clause 10.1 of the Code by
a Member. The Complaint may be in the form of a
sworn affidavit or an affirmation stating the facts upon
which the complaint is based.

The Committee acting on its own may consider any
breach or alleged breach of the Code.

The Registrar must within seven days of receiving a
complaint inform the Member concerned of the
complaint, including all the relevant information
relating to the alleged breach available to the Registrar
or Committee, and inform Members of the
consequences of the failure to respond. The Members
must be informed personally of the complaint and
should sign for the receipt of the complaint.

Where a Member refuses to receive or accept service
of a complaint such a service will then be effected on
the Chief Whip of the Members’ party.
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10.2.2.6 The Member must respond within seven days of being

10.2.2.7

10.3

10.3.1

10.3.2

10.3.3

10.3.4

informed of the complaint.
Should the Member fail without good reason to
respond within seven days the Committee may

proceed with the investigation.

Upon receipt of a response from a Member or
where the Member has not responded the

Registrar must:

assess the authenticity or validity of the complaint
based on the information at his or her disposal;
collate such further information as may be necessary
to enable him/her to make an informed
recommendation to the Committee Members;

consult the Chairperson, and conduct a preliminary
investigation as may be necessary to enable him or
her to make a recommendation to the Committee. In
this instance, the Member must be immediately
informed that a preliminary investigation is underway,
upon completion of the collation of further evidence
and the preliminary investigation referred to above,
and

all documents, evidence and information in the
possession of the Registrar must, up to this stage,

remain confidential.
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10.4

104.1

10.4.2

10.4.3

10.4.4

10.4.5

10.4.6

10.4.7

10. 5

10.5.1

the Registrar must make a recommendation to
the Committee -
that the complaint is frivolous, vexatious or unfounded,
or
that a specific finding be made on the available
evidence together with a recommended sanction to be
imposed; or
that a further investigation be instituted with a
suggested procedure to be followed with an
elaboration of issues and facts to be investigated; and
indicate who will conduct the investigation and the
duration of such a proposed investigation; or
that a hearing should be held without any further
investigation; or
any other recommendation as may be supported by
available facts and circumstances of each case which
may not be provided for above; or
that he or she is unable to make a recommendation on

the available evidence.

Consideration of the report of the Registrar by the

Committee-
The meeting to consider the report of the Registrar

will be closed to the public and non-Committee

Members:; and
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10.5.2

10.6

10.

10.

10.

10.

10.

10.

10.

6.1

6.2

6.3

6.4.

6.5

6.6

6.7

The Registrar will formally table his or her report.

The Committee will then consider the Registrar’s

report and—

may accept the report with or without amendments;
or

may reject the report or sections of the report and
return the same with specified instructions to the
Registrar; or

may finalise the matter as proposed by the Registrar;
or

may determine whether any issues requires further
investigation and instruct the Registrar to conduct
further investigation on such specific issues; and

if a further investigation is required, the Registrar
must proceed on the basis of the instruction of the
Committee; and

must determine the terms and parameters of such an
investigation and the duration of the investigation
must be determined to avoid long drawn
investigations; and

if such further investigation required is such that it
requires specific expertise the Committee will make a
determination and, when appropriate, instruct the

Registrar to implement; or
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10. 6.8

10. 6.9

10.6.10

10.6.11

10.6.12

10.7

10.7.1

10.7.2

10.7.2.1

10.7.2.2

that a hearing be conducted without any further
investigation; or

take or adopt any course of action as may be
deemed necessary in the prevailing circumstances;
and

the Registrar must table his or her final report to the
Committee in the prescribed manner;

the Committee must consider the report and must
proceed as in clause 10.6 above; and

the proceedings remain confidential until this stage.

Hearings

Hearings must be held when the facts are in dispute.
The Committee may decide to call a hearing if the
investigation of the Registrar is inconclusive or if the
Registrar is unable to make a finding or the
Committee decides that a hearing must be held.

A ten day notice of a hearing must be issued to the
Member by the Registrar, signed by the Chairperson
of the Committee; and

The notice must contain the following:

a short description of the complaint against the
Member;

date, time and venue of the hearing;
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10.7.2.3
10.7.2.4

10.7.2.5

10.7.2.6

10.7.2.7

10.7.2.8

10.7.3

10.7.4

estimated duration of the hearing;

an indication that he or she should not bring a legal
representative but that he or she may be assisted by
another Member;

a list of the names of all withesses to be called by the
Committee and an offer to the Member to obtain a
copy of each withesses’ statement;

that he or she may bring witnesses and in that event
the affected Member will be liable for all expenses
incurred by such a witness;

that an interpreter will be availed on request provided
that such request is made at least three days before
the hearing; and

a summary of the consequences of failing to attend
such a hearing, which may include a fine and the
continuation of the hearing in the absence of the
Member; and

the Committee calls withesses in terms of the general
powers conferred on Committees, summon any
person to appear before it to give evidence on oath or

affirmation, or to produce any document;
A maximum notice period of 30 days may be

given to witnesses and such notice must contain

the following -
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10.7.4.1

10.7.4.2

10.7.4.3
10.7.4.4

10.7.4.5

10.7.4.6

10.7.4.7

10.7.4.8

10.7.5

10.7.5.1

10.7.5.2

10.7.5.2.1

10.3.5.2.2

10.7.5.2.3

the name against whom the hearing will be
conducted;

a summary of the complaint against the affected
Member;

attach a copy of the statement of that witness;

any other documents or objects that are required
from that withess must be specified;

date time and venue of the hearing;

estimated duration of the hearing;

an indication of any indemnity that may be granted or
claimed; and

an indication of how attendant expenses will be

defrayed.

Sub-committee

the Committee will form a Sub-committee for each

hearing.

The Sub-committee shall be :

constituted in terms of the proportional
representation formula applied by Committees;

the Committee will elect one of the Chairpersons to
chair the Subcommittee during the hearing;

all the meetings of the Sub-committee will be

closed:;
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10.7.5.2.4

10.7.5.2.5
10.7.5.2.6

10.7.5.2.7

10.7.5.2.8

10.7.5.2.9

10.7.5.2.10

10.7.5.2.11

10.7.5.2.12

10.7.5.2.13

while the Sub-committee has the discretion
regarding weight to be attached to different forms of
evidence and the extent of cross-examination of
witnesses the minimum standards of justice and
fairness must be maintained,

the hearing will be on an inquisitorial basis;

the Registrar presents evidence on behalf of the
Committee and may call withesses;

In conducting proceedings the Sub- committee may
adopt any procedures it deems necessary,
reasonable, just and fair;

the affected Member must always be apprised of the
procedure the Subcommittee intends to follow and
his or her rights;

the affected Member may at an appropriate stage
call his/her witnesses to give evidence;

all proceedings before the Sub-committee must be
recorded in full;

at the conclusion of the hearing the Sub- committee
must make recommendations to the Committee, all
differing views and recommendations must be
recorded and presented to the Committee;

the Committee must consider the recommendations
of the Sub-committee and make a finding;

a copy of the recommendations of the Sub-
committee must be given to the Member concerned

and the Member concerned should be informed of
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10.7.5.2.14

10.7.5.2.15

10.7.6

10.7.6.1

the date that the Committee will consider the
recommendations of the Sub-committee;

the affected Member may if he or she wishes
address the full committee on the recommendations
of the Sub-committee and may advance reasons
why he or she has not breached the Code as
alleged, provided notice to address the meeting of
the Committee is given five days before the
meeting; and

the Member may not attend the meeting of the
Committee when it considers the recommendation

of the Sub-committee.

Findings

At the conclusion of its investigation on the alleged
breach of the Code, the Committee must make a
finding supported by reasons; a Member must only be

found to have breached a provision of the Code,

whether a hearing was held or not, if the Committee is

10.7.6.2

10.7.6.3

satisfied that the Member contravened such provision
on the balance of probabilities.

The finding and the reasons for the finding must be
made public;

In the event of a hearing, a summary of the facts must

be disclosed; and
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10.7.6.4

10.7.7
10.7.7.1

(i)
(i)
(iii)

(iv)

(V)

10.7.7.2

The findings of the Committee on any matter may only

be communicated to the public by the Chairpersons.

Penalties

The Committee must recommend the imposition of
one or more of the following penalties where a
Member has breached clauses 10.1.1.1 and 10.1.1.2
of this Code

a reprimand in the House;

a fine not exceeding the value of 30 days’ salary;

a reduction of salary or allowances for a period not
exceeding 30 days; or

the suspension of certain privileges or a Member’s
right to a seat in Parliamentary debates or
committees for a period not exceeding 30 days;

in event of a breach considered minor by the
committee the Member may be ordered to rectify the
breach and be counselled on the requirements of the
Code.

in the event of the Committee finding that a Member
is guilty of contravening clauses 10.1.1.3 or 10.1.2 of
this Code, the Committee shall not impose any of the
above sanction, but shall recommend any greater
sanction it deems appropriate to the House, and the
House shall decide on the appropriate sanction to be
imposed after consideration of the recommendation

of the Committee.
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10.7.8
10.7.8.1

10.7.8.2

(i)

(i)

10.7.8.3

10.7.9

Committee to report to appropriate House

The Committee must report its finding and its
recommendations as to penalties, if any, to the
appropriate House.

If the Committee recommends a penalty, the House
must either-

accept or reject the recommendations; or

refer the matter back to the Committee for further

consideration.

if the House has accepted the Committee’'s
recommendation, the findings become final and the
Speaker or the Chairperson of the Council must act

on such decision promptly.

Referral of misconduct not covered by Code to

Presiding Officer of the appropriate House

If the Committee, during the course of an
investigation, is placed in possession of information
or becomes aware of a Member who may be guilty of
conduct that falls outside of this Code, but which
could amount to misconduct by a Member or conduct
unbecoming of a Member of Parliament, then the
Committee must refer such matter, including all

information available on the matter, to the Speaker in
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respect of a Member of the National Assembly or the
Chairperson of the Council in respect of a Permanent
Member of the Council, to take the necessary action.
10.7.10 If a Member resigns at any stage of the investigation,
the investigation process will continue in order for the

Committee to make a finding.

11. ROLES AND FUNCTIONS

11.1 Role of Committee

The Committee is established in terms of Joint Rule 121 and
performs the functions mentioned in Joint Rule 124 in

accordance with this Code.

11. 2. Registrar of Members’ Interests

The Committee must be served by a senior official, on the staff
of Parliament, appointed by the Speaker and the Chairperson
of the Council, acting jointly, after consulting the leaders of
parties represented in the Assembly and the Council. The
Registrar must be assisted by staff assigned by the Secretary

for the work of the Committee.

11.3 Registrar’s functions
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The Registrar performs the functions of office in accordance with

the directions of the Committee.

The Registrar must:

11.3.1 open and keep a register for the purposes of this
Code, called the Register of Members’ Interests; and
11.3.2 record in the Register particulars of members’
registrable interests;
11.3.3 amend any entries in the Register when necessary;
11.3.4 perform the duties in respect of investigations of
breaches of the Code as prescribed in this Code; and
11.3.5 perform the other duties of this Code as required by

the Committee.

Approved

Co chairperson Mr BL Mashile
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COMPLAINT

The Joint Committee on Ethics and Members’ Interests

#UniteBehind First Complainant

Zackie Achmat Second Complainant

Zukiswa Fokazi Third Complainant
Versus

Sfiso Buthelezi Respondent

I, the undersigned,
ABDURRAZACK “ZACKIE” ACHMAT

hereby affirm and say:

1. Tam an adult male, political activist and a director of UniteBehind NPC, the applicant, whose
offices are at First Floor, Methodist House, 46 Chutch Sucet, Cape Town, 8000.

2. 1 am duly avthonsed to depose to this affidavit and bring this complaint on behalf of
#UniteBehind in the public interest, in the interest of commuters and in my personal capacity.

This complaint is also brought by Ms Zukiswa “Vuka” Fokazi.

W
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3. The facts contained in this affidavit are from my own personal knowledge, documentary

evidence gathered by #UniteBehind, from the evidence led before the Judicial Commission of

Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector and

Otgans of State' (“The State Capture Report™), and, from various official investigations.

4. I have coordinated #UniteBehind’s legal work relating to state capture at Passenger Rail
Agency of South Africa (PRASA) since 2017.

5. The complaint is brought to Parliament and specifically the Joint Committee on Ethics and

Members’ Interests based upon:

5.1.

5.2,

5.3.

5.4.

5.5.

5.6.

5.7.

5.8.

5.9.

The report of the former Public Protector, Ms Thulisile Madonsela in 2015;

Investigations by the National Treasuty on behalf of PRASA;
Investigations by Werksmans Attorneys on behalf of PRASA;

All records and judgments of the courts and other arising from state captute, corruption

and fraud at PRASA;

The Horwath Forensics Report produced by Mr Ryan Sacks on behalf of the Directorate

of Priotity Crtmes Investigation (DPCI) into the Swifambo Rail Agency;

The Oellerman Report prepated on behalf of the State Capture Conunission. into

Siyangena Technologies;

The affidavits, documents and oral evidence before the State Capture Commission in

relation to PRASA;

The final report and recommendations of the State Capture Commission and the duties

of Patliament in relation to the Commission’s report; and

#UniteBehind’s work, experience and evidence in telation to the collapse of the
comtnuter rail services; state capture, corruption, fraud, malfeasance, maladministration

and mismanagement at PRASA.

1 GG41403 25 Jan 2015, p.4



6.

The Patliamentary Ethics Committee and its Registrar must consider all these reports, aspects

and evidence in its evaluation of our complaint.

THE COMPLAINANTS

7.

10.

The complainants include #UniteBehind, a juristic person acting in the public interest, Zackie
Achmat, and Zukiswa Fokazi, political activists acting in their own capacity and on behalf of
#UniteBehind. Over the last five yeats, the individual complainants have been integral to the
political representations, public campaigns and litigation on state captute, mismanagement and

maladministration at PRASA.

#UniteBehind is the first complainant in this matter and a not-fot-profit company dedicated
to the building of 2 just and equal society. It is also committed to ending state capture,
particularly the corruptuon, maladministration, mismanagement and malfeasance at the
Passenger Rail Agency of South Africa (PRASA) and has Dbuilt a campaign known as
#FixOutTrains.

I'am the second complainant in this matter and my direct interest is the ending of state capture
at PRASA and the construction of a safe, reliable, affordable, efficient and quality public

transport systetn, specifically, a commuter rail service.

Zukiswa “Vuka” Fokazi 1s the third complainant in this matter, and her direct interest
includes the ending of state capture at PRASA and the construction of a safe, reliable,
affordable, efficient and quality public transport system, specifically, a commuter rail service.

Ms Fokazt's affidavit will be submitted in the next few days.

THE RESPONDENT

11.

The Respondent 1s Mr Sfiso Buthelezi (MP) who joined Patliament in 2016. Mr Buthelezi’s
past positions in Parliament and the Cabinet include being a member the Standing Committee
on Finance, Deputy-Minister of Finance, Deputy-Minister of Agticulture, Forests and
Fishertes. He currently serves as the Chairperson of the Standing Committee on
Appropriadons. In addition, Mr Buthelezi is a business owner and a director of several

companies, some of which benefited from corruption at PRASA.



Mr Buthelezi served as a board member of the South African Rail Commuter Cotporation
(PRASA’s predecessor.} In 2009, he became the first and longest serving chairperson of the
PRASA Board of Control (BoC). At all material imes during his tenure as BoC Chairperson
at PRASA between 2009 and 2015, Mr Buthelezi was a patty to the state capture, cortuption,

ismanagement, maladministration and malfeasance at the commuter tail agency.

STRUCTURE OF THE COMPLAINT AND EVIDENCE AVAILABLE TO THE
PAREIAMENTARY ETHICS COMMITTEE

12.

13,

The complaint 1s one of six against current MPs who have been implicated in state capture

and/or maladministration at or regarding PRASA. Ttis structured as follows:

12.1. H#UniteBehind’s background and engagement with state capture at PRASA.
12.2 My personal backgtound, work and experience as second complainant.
123 Constitutional and legal grounds for the complaint.

124, The destruction and collapse of PRASA.

12.5. Sfiso Buthelezi: An architect of state capture and beneficiary of corruption.
12.6. Breaches of the Code of Conduct.

12.7. Conclusion,

The voluminous evidence before the Judicial Commission of Inquiry into Allegations of
State Capture is available to the Joint Commirtee on Echics and Members” Interests
(Parliamentary Ethics Committee) and its Registrar. #1'niteBehind also has 2 record of
evidence avatlable to the Parliamentary Ethics Commitree. I am advised that the evidence
gathered by #UniteBehind for this complaing and which forms the basis of this affidavit
complies with the law of evidence as used in ordinary legal proceedings in cur courts. Every
effort is made to rely on evidence under oath, published official documents including
repotts, unpublished documents revealed through protected disclosure (whistle-blower)
evidence; submissions to Parliament, letters, court records, judgments, WhatsApp messages,
complaints to the Judicial Service Commission and the Bar Council - this evidence is largely
verifiable and common cause. There may be minot disputes of fact between the paries in
media repozts, press statements, pamphlets and audio-visual materials. These sources,

however, largely confirm what is common cause in relation official repotts.



14. T have been personally and directly involved in the gathering of most of the evidence and I
have studied all the documents attached to this affidavit. Alongside my colleagues and legal
advisors, I have also been involved in drafting #UniteBehind teports, affidavits and letters
used in this affidavit. The protected disclosures used in this affidavit were handed over to me

personally or to attorneys fot #UniteBehind.

15. Evidence from commuters based on theit individual experience of the decline of the
Passenger Rail Service Agency of South Africa PRASA) since around the year 2000 can also
be made available to the Parliamentary Ethics Committee. Commuter expetiences of crime,
delays, lack of communication, inadequate rolling-stock and the largely disastrous and
dysfunctional state of the rail service. They are made by #UniteBehind activists who use

trains or commuters that self-organised through WhatsApp Groups or Facebook.

16. The Annexures attached to this affidavit will be supplemented, along with supporting
affidavits from activists, commuters, trade unions, religious leaders, and other concerned
individuals and organisations. ZA1 details the evidence on state capture, corruption, fraud,
malfeasance and mismanagement at that the Patliamentary Comrittee on Ethics must

consider.

HUNITEBEHIND BACKGROUND AND ENGAGEMENT WITH STATE CAPTURE
AT PRASA

17. #UniteBehind was formed as a coalition of people’s movements, legal, policy and support
organisations advocating for justice and equality. Coincidentally, it emerged out of the Ahmed
Kathrada Memorial Setvice held at St George’s Cathedral in Cape Town on 6 April 2017 to
protest the assault on the democratic state epitomised by the Cabinct reshuffle that saw the

removal of Mr Pravin Gordhan and Mt Mcebisi Jonas from the Ministry of Finance.

18. #UniteBehind is now a non-profit company (NPC) that supports organisations and coalitions
such as the Ahmed Kathrada Foundation and Defend Gur Democracy. In turn, #UniteBehind
is suppotted by vatious movements such as Reclaim the City, Movement for Care, Ndifuna

Ukwazi, Free Gender and others.
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20.

21.

R
[\

24.

One of #UniteBehind’s key missions is to build a just and equal society where all people share
in the country’s wealth, participate in the decisions that affect their lives, and whete the

environment 1s sustainably protected for future generations

One of our central demands is the building of a safe, reliable, affordable, efficient and quality
public transport system, in particular a commuter rail service. It seeks to achieve this by taking
positive steps to end the following in respect of PRASA: the endemic cormuption; its capture;
political interference by the Executive; and incompetence and maladministration. We are
committed to ensuring that commuter rail services are devolved to local and provincial

governments in lne with the Constitution, legislation and long-standing government policy.

In order to achieve these difficult and important aims, we stady documents dealing with state
capture in general and of PRASA. We study the functioning of the rail system, relevant laws
and the history of rail services. We then pass that knowledge on to activists, organisations,
Government and the public. In addition, we engage with and urge those in autherity to
prosecute companies and indiwiduals against whom PRASA has laid charges and, where

necessary, we hold protests and pickets.

. We have also engaged with PRASA officials, Patliament, successive Ministers of Transport,

the Qffice of the President, the Office of the Chief Justice, and others regarding state capture
at the rail agency and the mismanagement, incompeterice and collapse of the rail service. These
engagements have largely been frustrating, leading to meetings after meetings with unfulfilled

promises by those in power.

. #UniteBehind has used the Courts to advance our goals, in opposition to PRASA (when it has

been mismanaged) and the national government, and to support PRASA (when it has been
correctly managed) in its efforts to eradicate corruption and mismanagement. At every point,
we work from the perspective of the commuters whose right to decent (i.e. safe, reliable,
affordable, accessible, and efficient) public transport has been impeded by the cxists that has

devastated the commouter rail service in South Africa.

In this complaint, #UniteBehind acts in its own interests, the interests of its affiltates and their

members; the interests of its commuter members; and the broader rail colmmuting community.

N



We also act in the name of PRASA employees and whistle-blowers who cannot act in their

own mnterest. Finally, we act in the public interest.

MY PERSONAL BACKGROUND, WORK AND EXPERIENCE

25.

26.

27.

29,

In 1976, 1 joined the high school students’ revolt and I have been a political activist and
socialist since then. Over the last 44 years, my activistn, experence, education and knowledge
in the spheres of politics, history, economics, law and political campaign work was enriched

by mentors and many comrades.

I was recruited to the African National Congress (ANC) when I was 18 years old by the late
Johnny Issel and Hennie Ferrus at the then-Victor Verster Prison. I was detained in solitary
confinement, convicted and held undet preventative detention five times as a child. I was
also patt of the United Democratic Front and have worked in youth and civic movements,
trade unions, gay and lesbian organisations and primary health care organisations. In 1985, I

joined the Marist Workers Tendency of the ANC.

Dutring the advent of democracy, [ worked at the AIDS Law Project (ALP) and was a
member of the South African Law Commission Working Committee on HIV/AIDS. I was
one of the founders of the Treatment Action Campaign (TAC). The TAC worked with
Patliament uniil the ANC removed its MPs who were critical of its HIV/AIDS policy, such
as Dr Abe Nkomo, Dr Essop Jassat and other members of the Health Portfolio
Committee. Alongside the Arms Deal, the silencing of ANC MPs who were critical of the
then-President and Minister of Health on HIV weakened Parliamentary oversight. TAC
simdarly worked with allies in the narional and provincial Flealth Departments. Just as in the
case of PRASA, we worked with whistle-blowers at every level of the state inclnding

Parliament.

. I helped establish Equal Education; the Social Justice Coalition (SJC); Ndifuna Ukwazi and

Reclaim the City among other organisations.

I have a personal interest in PRASA for the following reasons. My wider family,
comtades, and I have been and are reliant on public eransport (rail and buses) and semi-

private transport such as mini-bus taxis, Uber and the cars of friends to commute or travel



long distances. From 2001, I became conscious of the collapse of the commuter rail service
because of the violent crime and deaths on the trains. The murder of Juan van Minnen, and
his patents’ fight for justice culminated in the CC’s historic decision in Rail Contmuier Action
Group and Oihers v the Sonth African Rail Commuter Corporation {1/ a Metrorasl) and Others and the
final settlement in the Western Cape Coutt. One of the outcomes of that matter was the
investment of billions of Rands purportedly for new and improved infrastructure including
rolling stock, secure access to train stations, communications and CCTV surveillance. This
coincided with upgrades for the 2010 World Cup. Since that time, I have personally taken
nterest in developments at PRASA and as a consequence became awazse of the corruption
and latet state capture at the rail agency. As detailed below, instead of reducing violent

crime for train comunuters, it has become much worse.

CONSTITUTIONAL AND LEGAL GROUNDS FOR THE COMPLAINT

30.

33.

State capture at PRASA, 1ts mismanagement, maladministration and collapse must be
attributed to the unlawful actions of various actors, some of whom are current MPs, such as

Mt Sfiso Buihelezi.

. s the Respondents in this complaint violated the Constitution, a range of laws and

Parliament’s Cede of Conduct.

. In his executive, oversight and governance roles at the Passenger Rail Agency of South

Africa, Mr Sfiso Buthelezi has through his acts and omissions failed to ptevent injury, loss of
life, the destruction of infrastructure, the loss and persecution of competent, qualified, skilled
and ethical professionals, the wholesale theft of assers, corruption worth billions of Rands
and state caprure. In fact, he has facilitated and enabled state captute and corruption through
a failure of his ethical and legal duties of care. He directly benefitted from corruption in the

Swifambo/Vasioh locomotives contract.

Mr Buthelezi has directly contributed to violations of the rights of workers and work-seekers,
students, the elderly, infitm, wornen to safe, reliable, affordable, accessible and efficient

commuter rail service.



34. The collapse of the commuter rail services for which the Respondent must assume
leadership responsibility has violated, among others, the rights to life, dignity, bodily and

psychological integrity, work, education, health and freedom of movement.

35. The Respondent has violated section 195 of the Constitution which requires organs of state
and individuals to, among others, promote and maintain a high standard of professional
ethics, promote an efficient, economic and effective use of resoutces, and ensure an

accountable public administration.

THE DESTRUCTION AND COLLAPSE OF PRASA AND ITS IMPACT ON
COMMUTERS

36. UniteBehind’s #FixOwTrains campaign aims to address the governance issues at PRASA, to

root out corruption m PRASA, and to fix the dysfunctional commuter-rail services.

37. Violence and train delays have a severe impact on hundreds of thousands of commuters who
are dependent on Metrorail services. The rail system is the most affordable mode of
transport that is accessible to mainly Black African and Celonred working-class commuters,
many of whom are women, children and people with disabilities. When commutets ate
prevented from using the trains due to the levels of crime on the trains, at train stations, and
in areas surrounding the stations, as well as when trains are not wozrking, they are forced to
mncur the added costs of alternative transport. Comanuters are, as a result, often late for work,

tisking (and losing) their jobs. This plunges many families, already struggling with poverty

and harsh prevailing socio-economic conditions, further into poverty.

38. Almost every week, crimes against women occur on trains operated by PRASA, Women and
gitls are often harassed and sexually assaulted with little-to-no security systems present to
protect them. Delays lead to learners losing time at school and at home, as well as exacerbate
crime — to which leatners are particulatly vulnerable. Whole carriages are at times held
hostage and robbed when trains are stopped in-between stations. These stoppages result in

further mmjpuries when passengers have to jump-off the trains.

39. Workers lose income and face threats of dismissal, whilst small businesses are crippled by

absenteeism and late coming. In shott, organisational dysfunction and corruption in PRASA 5



41.

43.

has, and continues to, cost lives. PRASA’s failure has increased the suffering of commuters

and theit families and has simultaneously caused serious and major harm to the economy.

. Currently, very few Gauteng commuter rail trains are running. In Cape Town, the Central

Line, servicing over 120,000 commuters who are overwhelmingly wotking-class and poot
African and Coloured people, has been intermittently shut down from 2017 to 2018 and
completely shut down since 2019. Only 53 train trips are running pet average weekday in the
City, down from 444 in 2019, In 2013, 13% of workers (700,000) used trains across South
Africa. In 2020, only 3.3% of workers (150,000) used trains. The figute is likely much lower,
given the continued itregular, inefficient or non-existent commuter rail service in much of

the country.

The consequence of a broken commuter rail system, such as we sce today, is that more
commuters are forced to use buses and minibus taxis to get to work. This has produced 2n
unexpected burden on our public and private road transport, The City of Cape Town
estimated, in 2019, that R2.8 billion is Jost annually because of the crisis in transpozt for
commutets through lost productvity and other economic costs.? This figure is now likely

much higher.

. A commuter on an hourly wage of R17 who spent two hours traveling would have an

effective hourly wage of R12.50, once tme and expenses are accounted for; a 28% tax

compared to 2 person who did not need to incur these costs.

Money thar has been stolen and misspent at PRASA should have gone to making our tail
system safe, reliable, accesstble and affordable. We should have competent gnards, secured
entry, lights, communications, sufficient rolling stock, and no delays or cancellations; but we
do not. Tustead, people suffer daily injustice and indigniry. The crookedness of the captured
state 1s 2 sickness that produces terror, depression and deprivation in the working class and

poot.

. The capture of PRASA has brought about the above crisis in rail commuting and the extensive

negative impacts on commuters. #UniteBehind’s complamnt is against several current Members

of Parliament who have been implicated in corruption and maladministration, telating to

2 See Cape Argus Traffic Congestion in Cape Town costs the City R2.8 billion a year
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PRASA, and who are tesponsible for the breakdown of rail services and the tettible impact it

has had on poor and wotking class commuters.

MR SFISO BUTHELEZI

45. Mr Buthelezi is the current Chairperson of the Standing Committee on Appropriations and
the First Respondent in this complaint. He has engaged in unlawful and cotrupt activities
throughout his tenure as Chaitperson of the PRASA Board of Control. Mr Buthelezi must be
investigated by the Parliamentary Ethics Committee for offences in terms of the Public
Finance Management Act, the Prevention and Combatting of Corrupt Activities Act and the

Preventon of Organised Crime Act.

451, Mr Buthelezi chaired the PRASA Board between 2009 and 2015 and the evidence
contained in the Derailed Report, Treasury and Werksmans investigations show that, as
the Accounting Authority he was complicit in corruption, maladministration, malfeasance

and mismanagement. Hundreds of contracts were found to be unlawfully concluded

during Mr Buthelezi’s terture at PRASA.

45.2. The Deloitte Reports commissioned by Treasury’ made the following findings in
relation to the PRASA Board chaired by Mr Buthelezi and tecommended action be taken

to institute criminal proceedings:

As mdicated 1n the detailed discussion in section 3 of this report, the board {s PRASA’s
accounting authority and sections 30 and 51 of the PFMA accordingly apply thereto. In
view of the frequent deviations from an open procurement process we agree with the
public protector that there was an abuse of the procurement process which is supposed
to be fair, equitable, transparent, competitive and cost effective as enshrined in the
Constitution, the PFMA and PRASA’s SCM policy of 2009 and 2014 respectively. There

1s no evidence to suggest that the PRASA board questioned any of the deviadons.

There is no evidence that the board intervened at any stage to question the procurement
procedures followed. The board did not act with the necessary fidelity, honesty and
integrity in the best interests of PRASA in managing its financial affairs as the PFMA

requires of an accounting authority and in fact appears not to have played any role in

¥ hitps:/fwww.groundup.org.za/media/uploads/documents/PRASALeaks/2. Delaine/PRASA_Final Report_15
December 2016.pdf

3
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relation to exercising care to protect the assets and records of PRASA. This warrants
further investigation by the SAPS for possible contraventions of sections 50 and 51 of the
PEMA read with sections 49, 83 and 86, Dr Phungula and Mr Montana appears to have
been involved in all the appointments we investigated via deviations from processes where
mvariably there would be no andit teail due to a dearth of supporting documentation that
must and should have been retained. This raises the suspicion that Dt Phungula and Mz

Montana might have benefitted unduly from these appointments.

In terms of section 34 of the Prevention and Combating of Corrupt Activities Act, No 12
of 2004 any person who holds 2 pesition of authority and who knows or ought to have
known or suspected that another hias committed an offence of corruption, or fraud or
theft involving R100 000.00 or more, is obliged to teport such knowledge ot suspicion or

cause it to be reported to the South Aftican Police Services (SAPS).

We recommend that National Treasury report these concerns o the SAPS for further

investigation.

We further recommend that the reporting of the matter to the SAPS should cover
possible contraventions of sections 50 and 5lof the PFMA by PRASA’s Board and
contraventionss of sections 57 (1) of the PFMA by Dr Phungula and My Montana.

45.3. The DPCI (Hawks) report conducted by Ryan Sacks was revealed at the State
Capture Commission and irrefutably demonsrrates that companies associated with M

Buthelezi were direct beneficiaries of the proceeds of corruption? in the Swifambo case.

45.4. Mr Buthelezi was chawr of the PRASA Board and signed off on the contracts,
despite serious concerns being raised by PRASA employees beforehand. Further,
Swifambo appointed Inala Shipping —a company 100% owned by Mt Buthelezi’s brother
Nkanyiso Buthelezi — to manage the shipping and logistics for the importing of the trains.
Inala then appointed Sebenza Forwarding and Shipping to handle the customs-clearing
tole in importing the locomotives in 2014 and 2015. Sebenza was paid R99 million by

PRASA for its services. Sebenza is 55% owned by Makana Investment Cotporation.

I hitps:/fwww statecapiure ora zafsite/ e s/documents/4 L 1 /Day_330_-
8§ 24 Sacks, RM (Prasa Bundie L.).pdf
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46.

47.

48.

49,

Buthelezi was a director of Makana until 2016, after the money was paid to it. He did not

disclose his interest in Sebenza during his tenure as the Chair of the PRASA Board.

45.5. In the infamous ‘tall trains’ saga, a South African company (Swifambo), fronting
for a Spanish subsidiary of the German muldnational (Vossloh), was awarded a contract
to supply PRASA with 70 locomotives. The procurement process contravened PRASA’s
procurement policy and was rife with corruption. There was little attentdon to detail and
Swifambo supplied locomotives that were too tall for South Africa’s railways. They also
only supplied 13 locomotives before the contract was suspended, despite R2.6 Bn alteady
being paid to Swifambo (R144m per locomotive). 7 of these locomotives were sold on
auction for a total R65m (R9.3m per locomodve). The South Gauteng High Court
declared the contracts invalid, and the Supreme Court of Appeal confirmed the ruling.®

The State Capture Report recommends that the National Director of Public Prosecutions
considers instituting a prosecution, in terms of section 86(2) of the Public Finance

Management Act Mr Buthelezi, among others, for approving the cottupt Swifambo contracts.®

Further, i 2017, the Department of National Treasury investigated 216 contracts between
PRASA and other entities. Investigative reports into 30 of the contracts recommended that
Mt Buthelezi should be criminally charged for his involvement and, specifically, contravening

the PFMA.’

As Chair of the BoC, Buthelezi had ultimate responsibility of PRASA. There are 2 number of
findings against the BoC, the accounting authority and Buthelezi in the Public Protectors 2015

Derailed report, for improper conduct and maladministration.

Mzr Buthelezy, in his current role, 1s “responsible net just for allocating funding to government
departments, including SOEs like PRASA, but also for ensuring compliance with the Public
Finance Management Act and other procurement legislation.”® Given the importance of his
role in uphelding integrity, accountability, and good governance, it is vital that investigations

into Mr Buthelezi’s alleged conduct be initiated and that he is held to account, He must

5 $wifambo Rail Leasing (Pty) Limited v Passenger Rail Agency of South Africa 2020 (1) 5A 76 (SCA)

¢ State Capture Report Part V Vol I1, Para 2191.5, pg.852.

7 Lucas Nowicki. 10 Nov 2021, “Sfiso Buthelezi, the MP who derailed PRASA.” Daily Maverick. Online:
htipsJffwww. dailymaverick co.zafarticle/202 1 - 1 1-10-s1150-buthelezi- the-mp-who-derailed-prasa/

¥ Ibid.
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immediately be suspended from his cutrent position. The Chairperson of the Standing
Committee on Appropriations should not be shrouded in allegations of corruption and
maladministration. Further sanctions should be instituted against him when it is found that he
is 1n breach of the Code of Conduct, the Prevention and Combatting of Corrupt Activities

Act, the Public Finance Management Act, and the Constitution.

BREACHES OF THE CODE OF CONDUCT
50. Parhament’s Code of Conduct states that Members must “abide by the principles, rules and

239

obligations of thuis Code.”” The principles outlined in the code are: selflessness, integrity,

* Furthet, of coutse, Members must uphold the law."

objectivity, honesty, and leadership.
Members must: “act on all occasions in accordance with the public trust placed in them;
discharge their obligations, in terms of the Constitution, to Parliament and the public at large,
by placing the public interest above their own interests; maintain public confidence and trust
in the mnteguity of Parhament and thereby engender the tespect and cenfidence that society

=12

needs to have in Parliament as a representative instituton.

CONCLUSION

51. #UniteBehind makes this comphint to ensure that our leaders, and the managers and
employees of PRASA comply with their constitutional and statutory obligadons, and, where
they do not, the bodies to whom they ate answerable hold them to account without fear, favour
or prejudice. It is precisely because the repositoties of power and those who are required to
hold them to account have betrayed the public trust that the viclatdon of the rights of
vulnerable people who use trains — particularly the elderly, infirm, people with disabilities,

women and children — occurs daily.

52, State capture at any otgan of state undermines justice, equality and freedom for working-class

people because it exacerbates inequality through the theft of financial resources required for

9 Art, 4.1.1 of the Code of Conduct

10 Arxt, 2.4 of the Code of Conduct

I Art, 4.1.2 of the Code of Conduct

12 Art. 4.1.3-4.1.5 of the Code of Conduct

14



53.

54,

55.

506,

infrastructure, assets and services in our society. There can be little doubt that state captute
also impedes growth and stability, This is especially so at an institution like PRASA which is
tequired to serve the interests poor and vulnerable people. #UniteBehind has a specific view

on the causes of state capture in the cutrent period which is set out helow.

A critical set of causal factors underlie the success, scale and gravity of state capture which
benefits local and global corporations. First, the unconscionable inequality in wealth and
income based on the historical ardculation of race, class and gender that has arisen through
colonialism and apattheid. Second, a democratic project that has failed to redisttibute wealth
and to reduce income inequalities through state-owned enterprises, and the broader state
economic apparatus, has created the material conditions for state capture. Instead, wealth and
income inequality have worsened. Third, the existence of a Black (racially defined as African,
Coloured and Indian) middle-class stratum who witnessed that the eatlier “Black Economic
Empowerment” project in the traditionally White-owned corporations grossly benefitted a
natrow band of politically connected individuals. Consequenty, this “left-out” stranam of
politicians, bureaucrats and their business allies sought to use the state-owned enterprises as a
means to accutnulate private wealth and to promote excessive managetial salaries and bonuses
through nepotism, fraud, corruption and malfeasance. This is also true for state capture at

PRASA.

I reiterate that in reladon to PRASA, we have made many submissions, written numerous
letters, received and published information from whistle-blowers, picketed, organised marches
and gatherings, litigated, and organized protests and pickets. Unfotrrunately, the relevant arms
of the state and PRASA have failed to fulfill their constutional and statutory obligations

diligently and without delay

Sfiso Buthelezi must be suspended, investigated, charged and removed from Padiament.
Criminal charges must be proffered and #UniteBehind will forward this affidavit to the

National Director of Public Prosecutons, Advocate Shamila Barohi.

[ am available to provide more infortation, explanation, and any other assistance via oral or

written communication.
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ABDU ZACK “ZACKIE” ACHMAT

The terms of Regulation R. 1258 published in Government Gazette No. 3619 of
21 July, 1972 (as amended) having been complied with, I hereby certify that the deponent has

acknowledged that he knows and understands the contents of this affidavit which was signed

and sworn to before me at CAPE TOWN on this j_ day of é@@w 020 2

COMNISSIONER OF OATHS

Full napnes: SMITH TABA A = UCHANAN BOYES

LINDISWA TRUDY JAFTA
8th FLOCR, § ST, AFORGES MALL

GADE TOWN
COMNMISSIONER OF DATHS
PRACTISING ATPGRMEY, R.5.A
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"ZA2.2."

COMPLAINT

The Joint Committee on Ethics and Members’ Interests

#UniteBehind First Complainant

Zackie Achmat Second Complainant

Zukiswa Vuka Fokazi Third Complainant
versus

A o Tkt
il

e 1 Respondent

1, the undersigned,
ABDURRAZACK “ZACKIE? ACHMAT
hereby affirm and say:

1. Taman adult male, political activist and a director of #UniteBehind NPC, the applicant, whose
offices are at First Floor, Methodist House, 46 Church Street, Cape Town, 8000.

2. I am duly authorised to depose to this affidavit and bring this complaint on behalf of
#UniteBehind in the public interest, in the interest of commuters and in my personal capacity.

In addition, this complaint is also brought by Ms Zukiswa “Vuka” Fokazi.

X



3. The facts contained in this affidavit ate from my own personal knowledge, documentary

evidence gathered by #UniteBehind, from the evidence led before the Judicial Commission of

Inquiry into Allegations of State Caprure, Corruption and Fraud in the Public Sector and

Organs of State' (“The State Capture Report™), and, from various official investigations.

I have coordinated #UniteBehind’s legal work relating to state capture at Passenger Rail

Agency of South Africa (PRASA) since 2017.

5. The complaint is brought to Parliament and specifically the Joint Committee on Ethics and

Members® Interests based upon:

5.1.

5.2

5.3.

54.

5.5.

5.8.

5.9.

The report of the former Public Protector, Ms Thulisile Madonsela in 2015;

Investigations by the National Treasury on behalf of PRASA;
Investigations by Werksmans Attorneys on behalf of PRASA,;

All records and judgments of the courts and othet arising from state captute, corruption

and fraud at PRASA;

The Horwath Fotensics Report produced by Mt Ryan Sacks on behalf of the Directorate

of Priority Crimes Investigation (DPCI) into the Swifambe Rail Agency;

. The Oclletman Report prepared on behalf of the State Capture Comumission into

Styangena Technologies;

. The affidavits, documents and oral evidence before the State Capture Commission in

reladon to PRASA;

The final report and recommendations of the State Capture Commussicn and the dutes

of Parliament in relation to the Commission’s teport; and

#UniteBehind’s wotk, experience and evidence in telation to the collapse of the
comimuter rail services; state capture, corruption, fraud, malfeasance, maladministration

and mismanagement at PRASA.

1 GG41403 25 Jan 2015, p.4 @/ /Dﬁﬂ(



6.

The Patliamentary Ethics Committee and its Registrar must consider all these reports, aspects

and evidence in its evaluation of our complaint.

THE COMPLAINANTS

10.

The complamants mclude #UniteBehind, a juristic person acting in the public interest, Zackie
Achmat, and Zukiswa Fokazi, political activists acting in their own capacity and on behalf of
#UniteBehind. Over the last five years, the individual complainants have been integral to the
polifical representations, public campaigns and litigation on state captute, mismanagement and

maladministration at PRASA.

#UniteBehind is the first complainant in this matter and a not-for-profit company dedicated
to the building of a just and equal society. It is also committed to ending state capture,
patticularly the cottuption, maladministraton, mismanagement and malfeasance at the
Passenger Rail Agency of South Aftica (PRASA) and has built a campaign known as
#FixOurTrains.

T am the second complainant in this matter and my direct interest is the ending of state capture
at PRASA and the construction of a safe, reliable, affordable, efficient and quality public

transport system, specifically, a commuter rail service.

Zukiswa “Vuka” Fokazi is the third complainant in this matrer, and her ditect interest
includes the ending of state capture at PRASA and the construction of a safe, reliable,
affordable, efficient and quality public transport system, specifically, a commuter rail service.

Ms Fokazt’s affidavit will be submitted in the next few days.

THE RESPONDENT

11.

The Respondent is Ms Dipuo Peters (MP) who cutrently setves as 2 member of the Standing
Commmittee on Appropuiations. She has served in numerous positions in government including
as Premier of the Northemn Cape and the Minister of Energy Affairs. Ms Peters’ most
controversial teture was her role as Minister of Transport where she unlawfully sacked the
PRASA Board of Control chaired by Mr Popo Molefe. The Molefe Board was sacked because

of their role in resisting state capture through investigations, civil litigation and criminal

«



complaints. Ms Peters acted in the interest of those responsible for cotruption and state

capture.

STRUCTURE OF THE COMPLAINT AND EVIDENCE AVAILABLE TO THE
PARLIAMENTARY ETHICS COMMITTEE

12.

13.

14,

The complaint is structured as follows:

12.1. #UniteBehind’s background and engagement with state capture at PRASA.
12.2. My personal background, work and expetience as second complainant.
12.3. Constitutional and legal grounds for the complaint.

12.4. The destruction and collapse of PRASA.

12,5, Dipuo Peters: Political intetference as obstruction of justice.

12.6. Breaches of the Code of Conduct.

12.7. Conclusion.

The voluminous evidence before the Judicial Commission of Inquiry inte Allegations of
State Capture 15 available to the Joint Committee on Ethics and Members” Interests
(Padliamentary Ethics Committec) and its Registrar. #UniteBehind also has a record of
evidence available to the Parliamentary Ethics Committee. I am advised that the evidence
gathered by #UniteBehind for this complaint and which forms the basis of this affidavit
complies with the law of evidence as used in ordinary legal proceedings in our courts. Every
effort is made to rely on evidence under cath, published official documents including
reports, unpublished documents revealed through protected disclosure (whistle-blower)
evidence; submissions to Parliament, letters, court records, judgments, WhatsApp messages,
complaints to the Judicial Service Commission and the Bar Council - this evidence is largely
verifiable and common cause. There may be minor disputes of fact between the partes in
media reports, press statements, pamphlets and audio-visual matetials. These sources,

however, largely confirm what is common cause in relation official reports.

I have been personally and directly involved in the gathering of most of the evidence and 1
have studied all the documents attached to this affidavit. Alongside my colleagues and legal

advisors, I have also been involved in drafting #UniteBehind reports, affidavits and letters

g ¥



15.

16.

used 1n this affidavit. The protected disclosures used in this affidavit were handed over to me

personally or to attorneys for #UniteBehind.

Evidence from commuters based on their individual experience of the decline of the
Passenger Rail Service Agency of South Afeica (PRASA) since around the year 2000 can also
be made available to the Patliamentary Ethics Committee. Commuter experiences of crime,
delays, lack of communication, inadequate rolling-stock and the largely disastrous and
dysfunctional state of the rail service. They ate made by #UniteBehind activists who use

trains or commuters that self~organised through WhatsApp Groups or Facebook.

The Annexures attached to this affidavit will be supplemented, along with supporting
affidavits from activists, commuters, trade unions, religious leaders, and other concerned
individuals and organisations. ZAl details the evidence on state capture, corruption, fraud,
malfeasance and mismanagement at that the Parliamentary Committee on Ethics must

consider.

#UNITEBEHIND BACKGROUND AND ENGAGEMENT WITH STATE CAPTURE
AT PRASA

17.

18.

19.

#UniteBehind was formed as a coalition of people’s movements, legal, policy and support
otganisations advocating for justice and equality. Coincidentally, it emerged out of the Ahimed
IKathrada Memorial Service held at St George’s Cathedral in Cape Town on 6 April 2017 to
protest the assault on the democratic state epitomised by the Cabinet reshuffle that saw the

removal of Mr Pravin Gordhan and Mr Mcebisi Jonas from the Ministry of Finance.

#UniteBehind is now a non-profit company (NPC) that supports organisations and coalitions
such as the Ahmed Kathrada Foundation and Defend Our Democracy. In turn, #UniteBehind
is suppotted by various movements such as Reclaim the City, Movement for Care, Ndifuna

Ukwazi, Free Gender and othets.

One of #UniteBehind’s key missions is to build a just and equal society where all people shate

in the country’s wealth, participate in the decisions that affect their lives, and where the

< &

envitonment is sustainably protected for future generations



20.

21

22,

[Re)
[ 5]

24.

One of our central demands is the building of a safe, reliable, affordable, efficient and quality
public transport system, in particular a commuter rail service. It seeks to achieve this by taking
positive steps to end the following in respect of PRASA: the endemic corruption; its capture;
political interference by the Executive; and incompetence and maladministration. We are
committed to ensuring that commuter rail services are devolved to local and provincial

governments in line with the Constitation, legislation and long-standing government policy.

In order to achieve these difficult and important aims, we study documents dealing with state
captute in general and of PRASA. We study the functioning of the rail system, relevant laws
and the history of rail services. We then pass that knowledge on to activists, otganisations,
Government and the public. In addition, we engage with and urge those in authority to
prosecute companies and individuals against whom PRASA has laid charges and, where

necessary, we hold protests and pickets.

We have also engaged with PRASA officials, Padliament, successive Ministers of Transpost,
the Office of the President, the Office of the Chief Justice, and others regarding state capture
at the rail agency and the mismanagement, incompetence and collapse of the rail service. These
engagements have largely been frustrating, leading to meetings after meetings with unfulfilled

promises by those in power.

. #UniteBehind has used the Courts to advance our goals, in opposition to PRASA (when it has

been mismanaged) and the national government, and o suppore PRASA (when it has been
correctly managed) in its efforts to eradicate corrupton and mismanagement. At every point,
we work from the perspective of the commuters whose right to decent (Le. safe, reliable,
affordable, accessible, and efficient) public transport has been impeded by the crisis that has

devastated the commuter rail service in South Africa.

In this complaint, #UniteBehind acts in its own interests, the interests of its affiliates and their
membets; the interests of its commuter members; and the broader rail commuting community.
We also act in the name of PRASA employees and whistle-blowers who cannot act in their

own interest. Finally, we act in the public interest.

MY PERSONAL BACKGROUND, WORK AND EXPERIENCE

¢ X



25,

26.

27.

28.

In 1976, I joined the high school students’ revolt and I have been a political activist and
socialist since then. Over the last 44 years, my activism, expetience, education and knowledge
in the spheres of politics, history, economics, law and political campaign work was enriched

by mentors and many comrades.

I was recruited to the African National Congress (ANC) when I was 18 yeats old by the late
Johnny Issel and Hennie Ferrus at the then-Victor Verster Prison. I was detained in sclitary
confinement, convicted and held under preventative detention five times as 2 child. I was
also part of the United Democratic Front and have wotked in youth and civic movements,
trade unions, gay and leshian organisations and primary health care organisations. In 1985, 1
joined the Marxust Workers Tendency of the ANC.

During the advent of democracy, I worked at the AIDS Law Project (ALP) and was a
member of the South African Law Commuission Working Committee on HIV/AIDS. [ was
one of the founders of the Treatment Action Campaign (TAC). The TAC worked with
Parliament until the ANC removed its MPs who were critical of its HIV/AIDS policy, such
as Dr Abe Nkomo, Dr Essop Jassat and other membess of the Health Portfolio
Commuittee. Alongside the Arms Deal, the silencing of ANC MPs who were critical of the
then-Prestdent and Minister of Health on HIV weakened Parliamentary oversight. TAC
similatly worked with allies in the national and provincial Health Departments. Just as in the
case of PRASA, we worked with whistle-blowers at every level of the state including

Parliament.

[ helped establish Equal Education; the Social Justice Coalition (S]C); Ndifuna Ulkwazi and

Reclaim the City among other organisations.

. I have a personal interest in PRASA for the following reasons. My wider family,

comiades, and T have been and are reliant on public transpozt (rail and buses) and semi-
private transport such as mini-bus taxis, Uber and the cars of friends to commute or travel
long distances. From 2001, T became conscious of the collapse of the commuter rail service
because of the violent crime and deaths on the trains. The mutder of Juan van Minnen, and
his parents’ fight for justice culminated in the CC’s histotic decision in Raz/ Commmiter Actéion
Grrowp and Others v the South Afrivan Rail Commuter Corporation (tf a Metrorail} and Otbers and the

final settlement in the Western Cape Coutt. One of the outcomes of that matter was the

A
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investment of billions of Rands purportedly for new and improved infrastructure including
rolling stock, secure access to train stations, communications and CCTV surveillance. This
coincided with upgrades for the 2010 World Cup. Since that time, I have personally taken
interest in developments at PRASA and as a consequence became aware of the corruption
and later state capture at the rail agency. As detailed below, instead of reducing violent

crime for train commuters, It has become much worse.

CONSTITUTIONAL AND LEGAL GROUNDS FOR THE COMPLAINT

30.

31.

32,

33

4.

35.

State capture at PRASA, its mismanagement, maladministration and collapse must be

attributed to the unlawful actions of among others, Ms Dipuo Peters.

‘The Respondents i this complaint violated the Constitution, a range of laws and

Parliament’s Code of Conduct.

In her executive, oversight and govetnance roles regarding the Passenger Rail Agency of
South Africa, Ms Dipuo Peters has through her acts and omissions failed to prevent injury,
loss of life, the destruction of infrastructure, the loss and persecution of competent,
qualified, skilled and ethical professionals, the wholesale theft of assets, corruption worth
billions of Rands and state capture. In fact, she have facilitated and enabled state capture and

corruption through a failure of het ethical and legal duties of care.

The Respondent has directly contributed to violations of the rights of workers and work-
seekers, students, the eldetly, infirm, women ro safe, reliable, affordable, accessible and

efficient commuter rail service.

The collapse of the commurer rail services, for which the Respondents must assume
leadership responsibility, has violated, among others, the rights 1o life, dignity, bodily and

psychological integrity, work, education, health and freedom of movement.

The Respondent has violated sectiont 195 of the Constitution which requires organs of state
and individuals to, among othets, promote and maintain a high standard of professional
ethics, promote an efficient, economic and effective use of resources, and ensure an

accountable public administration.



THE DESTRUCTION AND COLLAPSE OF PRASA AND ITS IMPACT ON
COMMUTERS

36, #UniteBehind’s #FixOurTrains campaign aims to address the governance issues at PRASA,

to root out corruption i PRASA, and to fix the dysfunctional commuter-rail services.

37. Violence and train delays have a severe impact on hundreds of thousands of commuters who
are dependent on Metrorail services. The rail system is the most affordable mode of
transport that is accessible to mainly Black African and Coloured wotking-class commuters,
many of whom are women, children and people with disabilities. When commuters are
prevented from using the trains due to the levels of crime on the trains, at train stations, and
in areas surrounding the stations, as well as when trains ate not working, they are forced to
incur the added costs of alternative transport. Commuters ate, as a result, often late for work,
risking (and losing) their jobs. This plunges many families, already strugpling with poverty

and harsh prevailing socio-economic conditions, further into poverty.

38. Almost every week, crimes against women occur on trains operated by PRASA. Women and
gitls are often harassed and sexually assaulted with little-to-no security systems present to
protect them. Delays lead to learners losing time at school and at home, as well as exacerbate
crime — to which learners are particularly vulnerable. Whole carriages are at times held
hostage and robbed when trains are stopped in-between stations. These stoppages result in

further injuries when passengers have to jump-off the rrains.

39. Warkers lose income and face threats of dismissal, whilst small businesses are crippled by
absenteeism and late coming, In short, organisational dysfenction and cotruption in PRASA
has, and continues to, cost lives. PRASA’s failure has increased the suffering of commuters

and theiw families and has simultaneously eaused serious and major harm to the economy.

40. Currently, very few Gauteng commuter rail trains ate ranning. In Cape Town, the Central
Line, servicing over 120,000 commuters who are overwhelmingly working-class and poor
African and Coloured people, has been intermittently shut down from 2017 to 2018 and
completely shut down since 2019. Only 53 wain trps are running per average weekday in the
City, down from 444 in 2019. In 2013, 13% of wotkers (700,000) used trains across South
Aftica. In 2020, only 3.3% of workers (150,000} used trains. The figure is likely much lower,

-
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41.

42,

43.

44,

given the contnued itregular, inefficient or non-existent commuter rail service in much of

the country.

The consequence of a broken commuter rail system, such as we see today, is that more
commuters are forced to use buses and minibus taxis to get to work. This has produced an
unexpected burden on our public and private road transport. The City of Cape Town
estimated, in 2019, that R2.8 billion is lost annually because of the crisis in transport for
comtmuters through lost productivity and other economic costs.” This figure is now likely

much higher.

A commuter on an hourly wage of R17 who spent two houts ttaveling would have an
effectve hourly wage of R12.50, once time and expenses are accounted for; 2 28% tax

compared to a person who did not need to incur these costs.

Money that has been stolen and misspent at PRASA should have gone 1o making our rail
system safe, reliable, accessible and affordable. We should have competent guards, secured
entry, lights, communications, sufficient rolling stock, and no delays or cancellations; but we
do not. Instead, people suffer daily injustice and indignity. The crookedness of the captuted
state 1s a sickness that produces terror, depression and depiivation in the working class and

poor.

The capture of PRASA has brought about the above ciisis in rail commuting and the estensive
negative impacts on commuters. #UniteBehind’s complaint is against several current Members
of Parliament who have been implicated in corruption and maladministration, relating to
PRASA, and who are responsible for the breakdown of rail services and the terrible impact it

has had on poor and working class commuters.

MS DIPUO PETERS

45,

46.

Ms Peters is a current Member of the Standing Commitree on Appropriations

Ms Peters was identified as being neglectful of het ministerial duties in failing to appoint a

permanent Group CEQ of PRASA in her tenure as Minister of Transport. In her testimony

? See Cape Argus Traffic Congestion in Cape Town costs the City R2.8 billion a year

=

10 \ﬁ



47,

48.

49,

to the State Capture Commission, she stated that the reason for her failure to appoint a
permanent Group CEO of PRASA was because PRASA was “not ready a new CEQ. ... How
a company that had been in existence and in operaton for many years and had had a Group
CEQ for many years suddenly became not ready for a new CEO is incomprehensible. This
was a bizarre decision by the Minister Peters for failing to ensure that a new CEQO for PRASA
was appointed.” Further, “[h]aving regard to the totality of evidence of this issue, the inference
is itresistible that there was some reason for not filling that important position. Former
Minister Petets’ failure to disclose it suggests that it was not a proper one. The consultation
process in finding a new CEO, which amounted to nothing, cost the PRASA R1 767 000 in

wasteful expenditure.”

It was deemed a “direct financial cost ... [from] Ms Peters’ decision not to act on the Board’s
recommendation [and]. .. It is recommended that the Board of PRASA consider taking legal
steps to recover from her that amount plus interest.” However, it is within Pazliarnent’s power
to do likewise and, further, consider whether such conduct, while Ms Peters was a member of

Parlinmment, is 2 contraventon of the Code of Conduct.

Ms Peters dismissed the Molefe Board, seemingly because it had uncovered R14Bn of irregular
expenditure and mstituted investigations into corsuption at the PRASA. She did not provide
any reasons for the dismissal and the dismissal was overtutned in the High Coutt,’ who found

her conduct to be “irrational”, “unreasonable’ and “unlawful.”

She also attempted to stop the investigations into corruption at PRASA initiated by the Molefe
Board.” Further, when it came out that Mr Auswell Mashaba, the then-director of Swifambo,
had paid R79 Million of PRASA-gained funds to people who would then transfer the monies
te the ANC, she did not take action to investgate this clear case of corruption. As stated in
the State Capture Report, “one would have expected that as the Minister to whom PRASA
was accountable, she would have msisted that that embarrassing allegation was expeditiously
pursued: either to clear the name of the ANC or biing wrongdoers to book. She did neither.

She stood by.”” Minister Petets is rightfully identified as having mistreated the Molefe Board.

¥ State Capture Report Part V Vel II, Para 2090, pp.800-1

4 State Capture Report Part V Vol 11, Para 1800, pp.656-7

3 Molefe and Others v Minister of Transport and Others (17748/17) [2017] ZAGPPHC at 120
¢ Siate Capture Report Part ¥V Vol 11, Para 1793, p.650

7 State Capture Report Part V Vol II, Para 2175, p.845
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50.

51.

She, too, was “under a duty to ensure that corruption was rooted out from public entities. In

this [she] failed” 8

She also attempted and did, in fact, use PRASA transpott (busses) for ANC events in 2014
and 2015, without ensuring that the ANC paid for such use. Per the State Capture Report,

“[g)iven that she was the Minister, there would have been a duty to do s0.™

Former CEO of PRASA Mr Lucky Montana, who is also widely implicated in state capture at
the entity, outlines ini great detail the interference of former Ms Peters in his evidence to the
2018 Patliamentary Inquiry into Eskom.™ In his submission, Mt Montana stated that Ms Peters
attempted to mnfluence procurement proceedings through pressuting the PRASA CEQ and
Board of Control simply because of the nationality of the tender applicants. She demanded
changes to the procurement proceedings despite PRASA having obtained 4 legal opinion
stating that the changes would be “in breach of the procurement laws of the country and

»ll

provisions.

. Ms Peters must be called to account for these serious cases of failing in her parliamentary

duties, maladministration, and taking active role in inhibiting the work of ensuring that
corruption and maladministration be arrested at PRASA. She must be suspended pending the

outcome of the investigation.

BREACHES OF THE CODE OF CONDUCT

53.

Patliament’s Code of Conduct states that Members must “abide by the principles, rules and
obligations of this Code" The principles outlined in the code are: selflessness, integrity,
objectivity, honesty, and leadership.” Furthet, of course, Members must uphold the law."
Members must: “act on all occasions in accordance with the public trust placed in them;
discharge their obligations, in terms of the Constitution, to Parliament and the public at large,

by placing the public interest above their own interests; maintain public confidence and erust

§ State Capture Report Part V Vol 11, Para 2031, p.778

? State Capture Report Part V Vol 11, Para 2044, p.783

1 Statement by Tshepo Lucky Mentana, Former PRASA CEO, Parliamentary Inquiry Into Corporate
Governance at ESKOM {Cape Town: 30 January 2018), pp. 21-27.

' Tbid., p.22

12 Art. 4.1.1 of the Code of Conduct

13 Art, 2.4 of the Code of Conduct

1 Art. 4.1.2 of the Code of Conduct
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in the integrity of Patliament and thereby engender the respect and confidence that society

needs to have in Parlfament as a representatve institution.”"®

CONCLUSION

54. #UniteBehind makes this complaint to ensure that our leaders, and the managers and

55.

56.

employees of PRASA comply with their constitutional and statutory obligations, and, where
they do not, the bodies to whom they are answerable hold them to account without fear, favour
ot ptejudice. It is precisely because the repositories of power and those whe ate requited to
hold them to account have betrayed the public trust that the violation of the rights of
vulnerable people who use trains — particularly the elderly, infirm, people with disabilities,

women and children — occurs daily.

State capture at any organ of state undermines justice, equality and freedom for working-class
people because it exacetbates inequality through the theft of financial resources required for
infrastructure, assets and services in our society. There can be little doubt that state capture
also impedes growth and stability. This is especially so at an institution like PRASA which is
required to serve the interests poor and vulnerable people. #UniteBehind has a specific view

on the causes of state capture in the current period which is set out below.

A critical set of causal factors underlie the success, scale and gravity of state capture which
benefits local and global corporations. First, the unconscionable inequality in wealth and
income based on the historical artienlation of race, class and gender that has arisen through
colonialism and apartheid. Second, a democratic project that has failed to redistribute wealth
and to reduce income inequaliies through state-owned enterprises, and the broader seate
economic apparatus, has created the material conditions for state capture. Instead, wealth and
income inequality have worsened. Third, the existence of a Black (racially defined as African,
Coloured and Indian) middle-class stratum who wimessed that the earlier “Black Economic
Empowerment” project in the tradidonally White-owned corporations grossly benefitted a
narrow band of pohtically connected individuals. Consequently, this “left-out” stratum of
politicians, bureaucrats and their business allies sought to use the state-owned enterprises as a

means to accumulate private wealth and to promote excessive managerial salarfes and bonmses

15 Art. 4.1.3-4.1.5 of the Code of Conduct
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through nepotism, fraud, corruption and malfeasance. This is also tme for state capture at

PRASA.

57. I reiterate that in relation to PRASA, we have made many submissions, written numerous
letters, received and published information from whistle-blowers, picketed, otganised marches
and gatherings, hitigated, and organized protests and pickets. Unfortunately, the relevant arms
of the state and PRASA have failed to fulfill their constitutional and statutory obligations
diligently and without delay.

58. Dipuo Peters must be suspended, investigated, charged and removed from Parliament.
Crinunal charges must be proffered and #UniteBehind will forward this affidavit to the
Nationzal Director of Public Prosecutions, Advocate Shamila Batohi.

59. T am available to provide more information, explanation, and any other assistance via oral or

wititten communication.

ABDURRAZACK “ZACKIE” ACHMAT

The terms of Regulation R. 1258 published in Government Gazette No. 3619 of
21 July, 1972 (as amended) having been complied with, I hereby certify that the deponent has
acknowledged that he knows and understands the contents of this affidavit which was signed

and swotn to before tme at CAPE TOWN on this le day of &PTWL d 2922)

SMITH TABATA BUCHANAN BOYE
COMMISFIONER OF OATHS LINDISWA TRUDY JAFTA s

&th FLOOR, & ST, GEORGES MALL

GAPE TOWN

COMMISSIOHER OF DATHS

FRACTISING ATTORNEY, R.5.A
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Full names:
Addtess:

Capacit}r:
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COMPLAINT

The Joint Committee on Ethics and Members’ Interests

#UniteBehind
Zackie Achmat
Zulkiswa Fokazi

Mlkhacani Maswanganyi

First Complainant
Second Complainant

Third Complainant

veLsus

Respondent

1, the undersigned,

ABDURRAZACK “ZACKIE® ACHMAT

hereby affirm and say:

1. Iam an adult male, political activist and a ditector of UniteBehind NPC, the applicant, whose

offices are at First Floor, Methodist House, 46 Church Street, Cape Town, 8000.

2. 1 am duly authorised to depose to this affidavit and bring this complaint on behalf of

#UniteBehind in the public interest, in the interest of commuters and in my petsonal capacity.

This complaint is also brought by Ms Zukiswa “Vuka” Fokazi.

"ZA2.3"
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3. The facts contained in this affidavit are from my own personal knowledge, documentary

evidence gathered by #UniteBehind, from the evidence led before the Judicial Commission of

Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Secror and

Organs of State’ (“The State Capture Report™), and, from various official investigations.

4. I have coordinated #UniteBehind’s legal work relating to state caprure at Passenger Rail
Agency of South Africa (PRASA) since 2017.

5. The complaint is brought to Parliament and specifically the Joint Committee on Ethics and

Members’ Interests based upon:

5.1.

5.2.

5.3.

5.4.

5.8

5.9.

The report of the former Public Protector, Ms Thulisile Madonsela in 2015;

Investigations by the National Treasury on behalf of PRASA;
Investigations by Werksmans Attorneys on behalf of PRASA;

All records and judgments of the courts and other atising from state capture, corruption

and fraud at PRASA;

. The Horwath Forensics Report produced by Mr Ryan Sacks on behalf of the Directorate

of Priority Crimes Investigation (IDPCI) into the Swifambo Rail Agency;

- The Oellerman Report prepared on behalf of the State Capture Comunission into

Siyangena Technologies;

. The affidavits, documents and oral evidence before the State Caprure Commission in

reladon to PRASA;

The final report and recommendations of the State Capure Commission and the duties

of Patliament in relation to the Commission’s report; and

#UniteBehind’s work, experience and evidence in relaton to the collapse of the
comtriuter rail services; state capture, corruption, fraud, malfeasance, maladministration

and mismanagement at PRASA.

' GG41403 25 Jan 2015, p4 q(



6. The Parliamentary Ethics Committee and its Registrar must consider all these reports, aspects

and evidence in its evaluation of our complaint.

THE COMPLAINANTS

7. The complainants include #UniteBehind, a juristic person acting in the public interest, Zackie
Achmat, and Zukiswa Fokazi, political activists acting in their own capacity and on behalf of
#UniteBehind. Over the last five years, the individual complainants have been integral to the

political representations, public campaigns and litigation on state capture, mismanagement and

maladministraticn 2t PRASA.

8. #UniteBehind is the first complainant in this martter and a not-for-profit company dedicated
to the budding of 2 just and equal society. It is also committed to ending state capture,
particularly the cotruption, maladministration, mismanagement and malfeasance at the
Passenger Rail Agency of South Africa (PRASA) and has built a campaign known as
H#FixOutTrains.

9. Tam the second complainant in this matter and my direct intetest is the ending of state capture
at PRASA and the construction of a safe, reliable, affordable, efficient and quality public

transpott system, specifically, a commuter rail service.

10. Zukiswa “Vuka” Fokazi is the third complainant in this matter, and her direce interest
mcludes the ending of state capture at PRASA and the constructon of a safe, reliable,
affordable, efficient and quality public transport system, specifically, 2 commuter rail service,

Ms Fokazt’s affidavit will be submitred in the nest few days.
THE RESPONDENT

11. The Respondent is Mr Mkhacani Joseph Maswanganyi who currently serves as the
Chairperson of the Standing Committee on Finance. In the same way as the other
Respondents, Mt Maswanganyi has served in vatious government posidons since 2014. He has
served in the Limpopo Legislature and on the Portfolioc Committee on Transport in the
National Assembly. Mr Maswanganyi served as Minister of Transport between 30 March 2017
to 26 February 2018. In his post as Minister of Transpott, Mr Maswanganyi acted unlawfully,
appointed Justice TAN Makhubele as Chairperson of an “interim” Board at PRASA, where
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she acted to facilitate unlawful and corrupt settlements. Mr Maswanganyi never appointed a

lawful BoC at the commuter rail agency.

STRUCTURE OF THE COMPLAINT AND EVIDENCE AVAILABLE TO THE
PARLIAMENTARY ETHICS COMMITTEE

12. The comphaint 1s one of six against current MPs who have been implicated in state capture

and/or maladministration at or regarding PRASA. It is structured as follows:

12.1. #UniteBehind’s background and engagement with state capture at PRASA.
12.2. My personal background, work and experience as second complainant.

12.3. Constitutional and legal grounds for the complaint.

12.4. The destruction and collapse of PRASA.

12.5. Mkhacani Maswanganyi: Ministerial facilitation of corrupt practices at PRASA.
12.6. Breaches of the Code of Conduct.

12.7, Conclusion.

13. The volaminous evidence before the Judicial Commission of Inquiry into Allegations of
State Capture is available to the Joint Committee on Ethics and Members’ Interests
(Parhamentary Ethics Committee) and its Registrar. #UnireBehind also has a record of
evidence available to the Parhamentary Ethics Committee. I am advised that the evidence
gathered by #UniteBehind for this complaint and which forms the basis of this affidavit
complies with the law of evidence as used in ordinary legal proceedings in out courts. Every
efforr is made to rely on evidence under oath, published official documents including
reports, unpublished documents revealed through protected disclosure {(whistle-blower)
evidence; subnussions to Patliament, letters, court records, judgments, WhatsApp messages,
complaints to the Judicial Service Commission and the Bar Council - this evidence is largely
vetifiable and comimon cavse. There may be minor disputes of fact between the parties in
media reports, press statements, pamphlets and audio-visual materials. These sources,

however, largely confirm what is common cause in relation official reports.

14. I have been personally and directly involved in the gathering of most of the evidence and I
have studied all the documents attached to this affidavit. Alongside my colleagues and legal

advisors, I have also been involved in drafting #UniteBehind reports, affidavits and letters
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used in this affidavit. The protected disclosutes used in this affidavit were handed over to me

personally or to attorneys for #UniteBehind.

15. Evidence from commuters based on their individual expetience of the decline of the
Passenger Rail Service Agency of South Africa (PRASA) since around the year 2000 can also
be made available to the Parliamentary Ethics Committee. Commuter experiences of crime,
delays, lack of communication, inadequate rolling-stock and the largely disastrous and
dysfunctional state of the rail service. They are made by #UniteBehind activists who use

trains or commuters that self-organised through WhatsApp Groups or Facebook.

16. The Annexures attached to this affidavit will be supplemented, along with supporting
affidavits from activists, commuters, trade unions, religious leaders, and other concerned
individuals and otganisations. ZAl details the evidence on state capture, corruption, fraud,
malfeasance and mismanagement at that the Parliamentary Committee on Ethics must

consider.

#UNITEBEHIND BACKGROUND AND ENGAGEMENT WITH STATE CAPTURE
AT PRASA

17. #UniteBehind was formed as a coalition of people’s movements, legal, policy and support
organisations advocating for justice and equality. Coincidentally, it emerged out of the Ahmed
Kathrada Memorial Service held at St George’s Cathedral in Cape Town on 6 April 2017 to
protest the assault on the democratic state epitomised by the Cabinet reshuffle that saw the

removal of Mr Pravin Gordhan and Mr Mcebisi Jonas from the Ministry of Finance.

18. #UniteBehind is now a non-profit company (NPC) that supports ozganisations and coalitions
such as the Ahmed Kathrada Foundation and Defend Our Democracy. In turn, #UniteBehind
is supported by various movements such as Reclaim the City, Movement for Care, Ndifuna

Ukwazi, Free Gender and othets,
19. One of #UniteBehind’s key missions is to build a just and equal society whete 2l people share

in the country’s wealth, participate in the decisions that affect their lives, and where the

environment is sustainably protected for future generations
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20.

21.

22,

23,

One of our central demands is the building of a safe, reliable, affordable, efficient and quality
public teansport system, in particular a commuter rail service. It secks to achieve this by taking
positive steps to end the following in respect of PRASA: the endemic corrupton; its capture;
political interference by the Executive; and incompetence and maladministration. We are
committed to ensuring that commuter rall services are devolved to local and provincial

governments in line with the Constitution, legislation and long-standing government policy.

In order to achieve these difficult and important aims, we study documents dealing with state
capture in general and of PRASA. We study the functioning of the rail system, relevant laws
and the history of 1ail services. We then pass that knowledge on to activists, organisations,
Government and the public. In addition, we engage with and urge those in authority to
prosecute companies and individuals against whom PRASA has laid chasges and, where

necessary, we hold protests and pickets.

We have also engaged with PRASA officials, Parliament, successive Ministers of Transpott,
the Office of the President, the Office of the Chief Justice, and others regarding state capture
at the rail agency and the mismanagement, incompetence and collapse of the ail service. These
engagements have largely been frustrating, leading to meetings after meetings with unfulfilled

promises by those in power.

#HUniteBehind has used the Courts to advance our goals, in opposition to PRASA (when it has
been mismanaged) and the national government, and to support PRASA {when it has been
correctly managed) in its efforts to eradicate corruption and mismanagement. At every point,
we work from the perspective of the commmuters whose right to decent (Le. safe, reliable,
affordable, accessible, and efficient) public transport has been impeded by the crisis that has

devastated the commnuter rail sexvice in South Africa.

. I this complaint, #UniteBehind acts in its own interests, the interests of its affiliates and their

members; the interests of its commuter members; and the broader rail commuting community.
We also act in the name of PRASA employees and whistle-blowets who cannot act in their

own interest. Finally, we act in the public interest.



MY PERSONAL BACKGROUND, WORK AND EXPERIENCE

25.

27.

29.

In 1976, I 'joined the high school students’ revolt and I have been a political activist and
socialist since then. Over the last 44 years, my activism, experience, education and knowledge
in the spheres of politics, history, economics, law and political campaign wotk was enriched

by mentors and many comrades.

. I was recruited to the African National Congress (ANC) when I was 18 yeats old by the late

Johnny Issel and Hennie Ferrus at the then-Victor Verster Prison. [ was detained in solitary
confinement, convicted and held under preventative detention five times as a child. I was
also part of the United Democratic Front and have wotked in youth and civic movements,
trade unions, gay and leshian organisations and primary health care organisations. In 1985, I

joined the Marxist Workers Tendency of the ANC.

During the advent of democracy, I worked at the AIDS Law Project (ALP) and was a
member of the South African Law Commission Working Committee on HIV/AIDS. I was
one of the founders of the Treatment Action Campaign (TAC). The TAC worked with
Patliament untl the ANC removed its MPs who were critical of its HIV/AIDS policy, such
as Dr Abe Nkomo, Dr Essop Jassat and othet membets of the Health Portfolio
Committee. Alongside the Arms Deal, the silencing of ANC MPs who were critical of the
then-President and Minister of Health on HIV weakened Partiamentary oversight. TAC
simnilaely worked with allies in the national and provincial Health Departments. Just as in the
case of PRASA, we worked with whistle-blowers at every level of the state including

Parliament.

. T helped establish Equal Education; the Social Justice Coalition (S]C); Ndifuna Ukwazi and

Reclaim the City among other organisations.

I have a personal interest in PRASA for the following reasons. My wider family,

comrades, and I have been and are reliant on public transpott (rail and buses) and semi-
private transport such as mini-bus taxis, Uber and the cars of friends to commute or travel
long distances. From 2001, I became conscious of the collapse of the commuter rail service
because of the violent crime and deaths on the trains. The murder of Juan van Minnen, and

his parents’ fight for justice culminated in the CC’s historic decision in Rai! Commuter Action
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Group and Qihers v the Sonth Afitcan Rail Commuter Corporation (1/ a Metroratl) and Others and the
final settlement in the Western Cape Coutt. One of the outcomes of that matter was the
investment of billions of Rands purportedly for new and improved infrastructure including
rolling stock, secure access to train stations, communications and CCTV surveillance. This
coincided with upgrades for the 2010 World Cup. Since that time, [ have personally taken
interest in developments at PRASA and as a consequence became aware of the corruption
and later state capture at the rail agency. As detailed below, instead of reducing violent

ctime for train commuters, it has become much wotse,

CONSTITUTIONAL AND LEGAL GROUNDS FOR THE COMPLAINT

30.

31

32,

33.

34

35.

State capture at PRASA, its mismanagement, maladministration and collapse must be
attributed to the unlawful actions of various actots, some of whom are current MPs, such as

Mr Maswanganyi.

As the Respondents in this complaint violated the Constitution, a range of laws and

Parliament's Code of Conduct.

In his executive, oversight and governance roles at the Passenger Rail Agency of South
Afuica, Mr Maswanganyi has through his acts and omissions failed to prevent injusy, loss of
life, the destruction of infrastructute, the foss and persecution of competent, qualified, skilled
and ethical professionals, the wholesale theft of assets, corruption worth billions of Rands
and state capture. In fact, he has facilitated and enabled state capture and cotruption through

a failure of his ethical and legal duties of care.

Mr Maswanganyi has directly contributed to violations of the rights of workers and work-
seekers, students, the eldetly, infirm, women to safe, reliable, affordable, accessible and

efficient commuter rail service.

The collapse of the commuter rail services for which the Respondent must assume
leadership responsibility has violated, among others, the rights to life, dignity, bodily and

psychological integrity, work, education, health and freedom of movement.

The Respondent has violated section 195 of the Constitution which requites ozgans of state

and individuals to, among others, promote and maintain 2 high standard of professional

T



ethics, promote an efficient, economic and effective use of resources, and ensure an

accountable public administration.

THE DESTRUCTION AND COLLAPSE OF PRASA AND ITS IMPACT ON
COMMUTERS

36.

37.

39,

UniteBehind’s #FixOurTrains campaign 2ims to address the governance issues at PRASA, to

root out corrupton mt PRASA, and to fix the dysfunctional commuter-rail services.

Violence and train delays have a severe impact on hundreds of thousands of commuters who
are dependent on Metrorail services. The rail system is the most affordable mode of
transport that is accessible to mainly Black African and Coloured working-class commuters,
many of whom ate women, children and people with disabilities. When comumuters are
prevented from using the trains due to the levels of crime on the trains, at train stations, and
in areas surrounding the stations, as well as when trains are not working, they are forced to
incur the added costs of alternative mansport. Commuters are, as a result, often lare for work,
nisking (and losing) their jobs. This plunges many families, already struggling with poverty

and harsh prevailing socio-economic conditions, further into poverty.

. Almost every week, crimes against women occur on trains operated by PRASA. Women and

gitls are often harassed and sexually assaulted with little-to-no security systems present to
protect them. Delays lead to leatners losing time at school and at home, as well as exacerbate
crime — to which learners are particularly vulnerable. Whole carriages are at times held
hostage and robbed when wains are stopped in-between stations. These stoppages result 1n

further injuties when passengers have to jump-off the rrains.

Wotkers lose income and face threats of dismissal, whilst small businesses are crippled by
absenteeism and late coming. In short, organisational dysfunction and corruption in PRASA
has, and continues to, cost lives. PRASA’s failure has increased the suffering of commuters

and their families and has simultaneously caused serious and major harm to the economy.

. Currently, very few Gauteng commuter rail trains are running, In Cape Town, the Central

Line, servicing ovet 120,000 commuters who are overwhelmingly working-class and poor

African and Coloured people, has been intermittently shut down from 2017 to 2018 and




41.

42.

43

44,

completely shut down since 2019. Only 53 train trips are running per average weekday in the
City, down from 444 in 2019. In 2013, 13% of workers (700,000) used trains across South
Africa. In 2020, only 3.3% of wotkets (150,000) used trains. The figure is likely much lower,
given the continued irregular, inefficient or non-existent commuter rail service in much of

the country.

The consequence of 2 broken commuter rail system, such as we see today, is that more
commutets are forced to use buses and minibus taxis to get to work. This has produced an
unexpected burden on our public and private road transport. The City of Cape Town
estimated, in 2019, that R2.8 billion is lost annually because of the crisis in transport for
commuters through lost productivity and other economic costs.* This figure is now likely

much highet,

A commuter on an houtly wage of R17 who spent two hours traveling would have an
effective hourly wage of R12.50, onice time and expenses are accounted for; a 28% tax

compared to a person who did not need to incur these costs.

Money that has been stolen and misspent at PRASA should have gone to making out rail
system safe, reliable, accessible and affordable. We should have competent guards, secured
entry, lights, communications, sufficient rolling stock, and no delays or cancellations; but we
do not. Instead, people suffer daily injustice and indignity. The crookedness of the caprured
state is a sickness that produces terror, depression and deprivation in the working class and

poor. .

The caprure of PRASA has brought abour the above crists in raill commuting and the extensive
negative impacts on commuters. #UniteBehind’s complaint is against several current Members
of Patliament who have been implicated in cerruption and taladministration, relating to
PRASA, and who are responsible for the breakdown of tail services and the terrible impact it

has had on poor and working class commuters.

MR MASWANGANYI’S ACTIONS AS MEMBER OF THE PORIFOLIO
COMMITTEE (PCOT) ON TRANSPORT

* See Cape Argus Traffic Congestion in Cape Town costs the City R2.8 billion a year
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45. In 2018, #UniteBehind requested an opportunity to address Parliament on state capture at
PRASA. Our submission was titled: Submission to the Portfolio Committee on Transport

on State Capture, Governance and an Emergency Safety (6 February 2018).

46. Ms Dikeledi Magadzi was then the Chaitperson and Mr Leonard Ramatlakane was then the
cornnittee’s Deputy Chairperson. He 1s now the Chairperson of the PRASA Board of Control.
Mr Maswanganyi was a Member of the PCOT.

47. In otder to sustain our contention that Ms Magadzi, Mt Maswanganyi, Mr Ramatlakane and
others are guilty of violaung the Constitution, various laws against cortuption and the

obstruction of justice, I cite the submission at some length. It reads as follows:

URGENT LEADERSHIP INTERVENTIONS REQUIRED FROM PARLIAMENT; A NEW
PRASA BOARD AND EXECUTIVE MANAGEMENT

4 Safety and security represents an usgent emergency and PRASA is mired in state capture, corruption,
mismanagement and maladministration. The cnsis in safery and secusity cannot be adequately resolved without
simultanecusly addressing the crisis in govermance and management. We therefore request the following urgent
action to bring relief to workers, students, communities and the economy.

4.1 The Passenger Rail Agency of South Africa (PRASA) will not emerge from the current crisis unless
and until a new board 1s appomted. Cabinet must instruct the Minister of Transport to appoint a credible
aew board with the requisite qualifications, experlence, skills and competencies.

4.2 All those implicared in cormiption, mismanagement, maladministzation must be removed from
PRASA. Parliament must insrruct the Board to continue investigatons and ro support all criminal and civil
proceedings agaiast those involved in state caprure and corruption ar the rail agency.

4.3 Invesrgations must be concluded and the apid prosecution of cases against all those involved in the
criminal enterprise ro captute PRASA must be prioritised. In particalar, Sfiso Buthelezi, Makhensa
Mabunda, Lucky Montana, Mthuea Swarrz, Roy Moodley, Mario Ferreira, Arthur Fraser, Manala Manzini,
Auswell Mashaha, Josephat Phungula, Chns Mbatha, Damiel Mthimkolo, Rebecea Seting, Maishe Bopape
and Ernest Gow have cases to answer based on all the available evidence. See our atrached annexures and
submission to Farlisment for further details on the above individuals,

4.4 Crimmal investgatons must also include internanonal companies such as Vossloh Espana/Stadlee Rail
which has stolen bilhons of rand through contracts like Swifambo Rail (focomutives). The relevant
Furopean regulatory authorities must be contacred.

43 A qualifications, skills, competencies and life-style audit is urgently needed for PRASA management at
every level, starting with head office and its Western Cape region. The new Board must lead this audit to
ensure that people’s needs are prioritised and the economy {particulardy in Cape Town where the rail
system forms the backbone of all public transport) is stabilised.

4.6 All PRASA appointments must be merit based with open competition. Only appropriately qualified,
skilled, competent and experienced people must be appointed ar managerial and supervisory levels.

4.7 An urgent safety plan is needed to enable commuters to travel without constant fear of being croshed
to death, thrown from the train or attacked by criminals. We believe the following are among the
immediate steps required:
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4.7.1 The reopening of the Centeal Line with adequate secutity.

4.7.2 Security employed by PRASA must be qualified and PSIRA compliant, They must be
supported by the South African Police Service and the Law Enforcement Officers of the City of
Cape Town. All current secutity employees must be assessed; where possible redeployed and
trained. Those with serious criminal records must be dismissed.

4.7.3 The protection of commuters and all workers, particularly women, children and other
vulnerable people, must be prioritised. This can be partially achieved through securing of stations
and their surrounds (ncluding proper lighting and CCTV surveillance).

474 Separate compartments are needed for women, children and differently abled commuters,
This has been successfully implemented ia other countries snch as India. Organisations such
#UniteBehind and the broader commuting public must be involved in the development of a plan
with clear objectives; targets; deadlines and budgets.

4.7.5 Specific details and timeframes for any such safety plans or measures be communicated to
all commutess.

4.8 In Cape Town the passenger rail service must be coordinated and at an appropriate time
transferred to the relevant local authority as contemnplated the Draft White Paper of the National
Rail Policy - June 2017. Much of our work involves campaigning against the ant- poor and anti-
black policies of the City of Cape Town’s DA administradion, but in this instance the City has
made a realistic set of recommendations which should be taken seriously. Most impottantly
however, is that the National Land Transport Act requires that all land transport including rail be
integrated with municipal transport. This international standatd is crucial to the provision of
efficient, accessible and reliable integrated transport systems in our metros.

4.9 Alteative forms of transport, like busses, must urgently be provided to commuters who
ordinarily use lines that are currendy suspended or those facing constant delays.

410 In the medium rerm we need a proper plant Hew do we stop delays? What new rolling stock
is needed? Is there surplus rolling stock elsewhere? Which of the existing coaches, not in use,
could be upgraded rapidiy?

4.10.1 As much as possibly such relling stock muss be manufactured and procured locally to
develop our manufacturing sector, creating employment and stimulating growth.

3 The above recommenclations combine a ser of prioritics for packament, 4 new boaed, and a Minister of
Transpost to stabilise the passenger il scrvice in every region. Government (all its different arms and
spheres) cannot save our rail service alone. People who use public transport, business, trade unions,
schools and communities and U niteBehind stand ready to assist.

48. Mr Popo Molefe became the Chair of the Board of PRASA m 2014. He and his Board (‘the
Molefe Beoard’) started to clean up the cortuption at PRASA that was detailed, at the time, in

the Public Protector’s report into such.”

3 Public Protector, August 2015. “Derailed.” Report no. 3 of 2015/16. Online:
hups:faww sov zafsites/defaulifliles/ecis document/201508/publicprotectorinvesti cationreporino3of201 5 6y
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49,

50.

51.

52,

The Molefe Board was mistreated by the PCOT, particularly by Ms Dikeledi Magadzi, the
current Deputy Minsster of Water and Sanitation and then-Chair of the PC. On 31 Aug. 2016,
the Board was called before the PCOT. The Board was “vilified by ANC members of the
Portfolio Committee.” The State Capture Report specifically singled out the antagonistic
behaviour by the ANC members of the Board* and failed to focus on the important issues of
corruption and maladministration at PRASA. The ANC members in the PCOT include the
following current MPs: Ms Dikeledi Magadzi, Mr Mkhacani Maswanganyi (the cutrent
Chairperson of the Standing Committee on Finance), and Ms Tembalam Xego (a member of
the PC on Tourism).?

Mr Molefe complained to Ms Magadzi and asked for the intervention of the thea-Speaker of
the House, Ms Baleka Mbete. No protection came and the Board endured further
antagomzation and lack of support from the Board in tackling corruption at PRASA. The State
Capture Report heavily criticised the “treatment meted out to the Molefe Board by Minister
Peters {dealt with below) and the Portfolio Committee. They too were under a duty to ensure

that corruption was rooted out from public entities. In this they failed.”®

Further, the State Caprure Report found that “after the Molefe Board left office, the Portfolio
Cotmimittee did litde. Ms Magadzi did not say what her Comunittee did to bring wrongdoers to
book. She did mention that, when allegations of procurement irregulaxities ‘surfaced in the
media’, the Cotmmittee conducted inspections of, among other things, the ‘tall trains’ that were
not fit for purpose. Ms Magadzi’s response betrays a total lack of undetstanding of how
corruption of procurement is uncovered or the nature of the irregularities committed during
the tender process for the locomouves contract. ... it is not unteasonable to conclude that the
ANC members of the Portfolio Committee failed to propetly execute their oversight function
over the Executive in regard to PRASA. ...it must be considered that they are undeserving of

being members of a public oversight body.”” Mr Maswanganyi was and is an ANC MP.

The failure of the ANC Members, including Mr Maswanganyi, to exercise oversight of PRASA
and antagonistic approach to the Board must be investigated by the Patliamentary Ethics

Committee and the current members of pathiament, listed above, must be called to account.

4 State Capture Report Part V Vol II, Para 1787.2, pp.645-6
3 Parliamentary Monitoring Group. 31 August 2016, “PRASA Inquiry: Day 2.” Online:

hitpsdfpme.ore safcammulice-mesling/23 1 86/

¢ State Capture Repori Part V Vol II, Para 2031, p.778
7 State Capture Report Part V Vol 11, Paras 2170-3, pp. 842-3
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MR MEHACANI MASWANGANYI AS MINISTER OF TRANSPORT

53.

54,

55.

57.

Mr Maswanganyi is the current Chairperson of the Standing Committee on Finance.

Mr Maswanganyi took over from Ms Peters as Minister of Transpott. According to Mt Molefe,
mentoned above, Mr Maswangyanyi “continued to attempt to thwart the operations of
PRASA and prejudice its attempts to address Deraled. .. the new minister has refused to meet
with the board; despite repeated requests... rather than dealing with the critical substantive
issues and supporting the work of the board, Minister notified the board of his intention to
remove the Board in fune 2017; and the minister has undermined the authority of the board,
including its authority to complete its investigations and take steps in addressing corruption at

PRASA.™

Mt Maswanganyt never met with the Molefe Board and weakened the Board by not appointing
members to it so that it became inquorate — hamstrung and unable to malke decisions.” He, “in
effect rendered it unworkable. What is however more worrisome ... [is that] he said that it was
Parliament that had decided to dissolve the Board and a ‘Minister cannot go against a decision”
taken by Parliament! On that score, Mr Maswanganyi is simply wrong. As powerful as
Parliarnent is, the power to dismiss the Board lies with the Minister. It is considered that there
should be serlous reservations about appointing as a Minister [or indeed, a Chairperson of a
vital Portfolio Comimittee] a person who has so limited an understanding of whe holds the

511

reins of power in respect of matters that fall within his Portfolio.

. Further, “Mr Maswanganyi, too, did not do the necessary to have a new GCEO appointed. ...

This meant that for three years PRASA operated without a permanent Actng Group CEQ’s

only.”"

Mr Maswanganyi appointed “an intetim” Board of Control (BoC) for the Passenger Rail
Agency of South Africa (PRASA) “until further notice”, on the 19 the of October 2017. This

appomtment is unlawful in termas of the Legal Succession to the South African Transport

8 Fin24. 31 July 2017. “Popo Molefe lashes out at minister, as PRASA loses its board.” News24. Online:
https:fwww, news24 . com/in24/popo-molefe-lashes-out-at-minister- as-prasa- loses-its-hoard-201 7073 1

? State Capture Report Part V Vol 1T, Para 1804 pp.657-8
10 State Capture Report Part V Vol II, Para 2173, p.844
11 Para 2077, p.797
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Setvices Act 9 of 1989 (the Legal Succession Act), which does not allow for the appointment
of an “interim board.” This Board under the leadership of Justice TAN Makhubele acted
contrary to the Constitution, the PFMA, the Legal Succession Act and laws governing

corruption and organised crime. The Makhubele Board specifically:

57.1. Attempted to stop all further investigations into state capture at PRASA;
57.2. Engineered a resolution (1 December 2017) to stop PRECCA prosecutions;
57.3. Unlawfully settled the arbiteation with the Siyaya or S-Group; and

57.4. Consciously flouted the fact that it was unlawfully constituted.

58. Mr Maswanganyi was at all material times aware of this unlawful conduct and participated in
it by opposing the UsiteBebind & Equal Education v Minister of Transport @& PRASA (23200/17)
ZAWCHC, where irrefutable evidence was placed before the Court.

59. The Ministry of Transport, in the person of Ms Sindi Chikunga, (then and now the Deputy-
Minister of Transport) was provided with a copy of the #UniteBehind submission -
Submission fo the Portfolio Committee on Transport on State Capiture, Governance
and an Emergency Safety (6 February 2018) (ZA2). Neither Mr Maswanganyi nor Ms
Chikunga can claim ignorance of among others the following evidence placed in front of them

by #UniteBehind:

59.1. PRASA’s leadership and governance crisis;

39.2. The duty to remove the criminal network which engineered PRASA’s caprure;
59.3, Ensure the prosecution of this criminal network;

59.4. Ensure the prosecution of all companies that benefitted from state capture; and
59.5. The need for an emergency safety plan.

60. In the period without a Board of Control, Mr Maswanganyi attempted to negotiate unlawfully
with China to develop the Moloto Rail Development Cosridor at the price of abour R57
billion.*? He attempted to circumvent procurement rules by negotiating an international

development treaty with China.

hteps://citizen.co.za/news/south-africa/ 12774 74/prasa-signs-agreement-to-build-mofoto-rail-development-

12 “PRASA signs agreement to build Moloto Rail Development Corridor”, Citizen, W
cotridot/, aceessed 30 October 2019 5.’\/
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61.

Mr Maswanganyi must be called te account, charged and suspended from Patliament for the

above maladministration and malfeasance duting his tenute as the Minister of Transport,

BREACHES OF THE CODE OF CONDUCT

62,

Parliament’s Code of Conduct states that Members must “abide by the principles, rules and
obligations of this Code.”” The principles outlined in the code are: selflessness, integrity,
objectivity, honesty, and leadership.” Furthet, of coutse, Members must uphold the law."
Members must: “act on all occasions I accordance with the public trust placed in them;
dischatge their obligations, in terms of the Constitution, to Parliament and the public at large,
by placing the public interest above their own interests; maintain public confidence and trust
in the integrity of Patliament and thereby engender the respect and confidence that society

needs to have in Parliament as a representative institution.™'®

CONCLUSION

63.

64

HUniteBehind malkes this complaint to ensure that our leaders, and the managers and
employees of PRASA comply with their constitutional and statutory obligations, and, where
they do not, the bedies to whom they are answerable hold them to account without fear, favour
or prejudice. It 1s precisely because the repositories of power and those who are required to
hold them to account have betrayed the public trust that the violation of the rights of
vulnerable people who use trains — patrticulazly the eldetly, infirm, people with disabilities,

women and children — occurs daily.

State capture at any organ of state undermines justice, equality and freedom for working-class
pecple because it exacerbates inequality through the theft of financial resources required for
infrastructure, assets and sexvices in out society. There can be little doubt that state capture
also impedes growth and stability, This is especially so at an institation like PRASA which is
required to serve the interests poor and vulnerable people. #UniteBehind has a specific view

on the causes of state capture in the current period which is set out below.

3 Art. 4.1.1 of the Code of Conduct

H Art. 2.4 of the Code of Conduct

5 Art, 4.1.2 of the Code of Conduct

16 Art. 4.1.3-4.1.5 of the Code of Conduct
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65. A critical set of causal factors underie the success, scale and gravity of state capture which
benefits local and global corporations. First, the unconscionable inequality in wealth and
income based on the historical articulation of race, class and gender that has arisen through
colonialism and apartheid. Second, a democratic project that has failed to redistribute wealth
and to reduce income inequalities through state-owned enterprises, and the broader state
economic apparatus, has created the material conditions for state capture. Instead, wealth and
income nequality have worsened. Thirtd, the existence of a Black (racially defined as African,
Coloured and Indian) middle-class stratum who witnessed that the earlier “Black Economic
Empowerment” project in the traditionally White-owned corporations grossly benefitted a
narrow band of politically connected individuals. Consequently, this “left-out” stratum of
politicians, bureaucrats and their business allies sought to use the state-owned enterprises as a
means to accumulate private wealth and to promote excessive managerial salaries and bonuses
through nepotism, fraud, corruption and malfeasance. This is also true for state capture at

PRASA.

66. T reiterate that in relation to PRASA, we have made many submissions, written numerous
letters, recetved and published information from whistle-blowers, picketed, organised marches
and gatherings, litigated, and organized protests and pickets. Unfortunately, the relevant arms
of the state and PRASA have failed to fulfill their constitutional and statutory obligations

diligently and without delay
67. Mr Maswanganyi must be suspended, investigated, charged and removed from Patliament.
Criminal charges must be proffered and #UniteBehind will forward this affidavit to the

National Ditector of Public Prosecutions, Advocate Shamila Batohi.

68. I am available to provide more information, explanation, and any other assistance via oral or

wiitten commmj%;

ABDURRAZACK “ZACKIE” ACHMAT

The terms of Regulation R. 1258 published in Government Gazette No. 3619 of
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21 July, 1972 (as amended) having been complied with, T heteby certify that the deponent has
acknowledged that he knows and understands the contents of this affidavit which was signed

and sworn to before me at CAPE TOWN on this day o ‘Bhﬁ, w2,

COMMIJISIONER OF OATHS

Full namn SMITRTABATA BIICHANAN BOYES

LINDISWA TRUDY JAFTA
Gth FLOOR, 5 8%, GEORGES MALL
CAPETOWN

COMMISSIONER OF OATHS
PRACIIEING ATTORNEY, R.$.A

Address:

Capaci :
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"ZA2.4."

COMPLAINT

The Joint Committee on Ethics and Members’ Interests

#UniteBehind First Complainant

Zackie Achmat Second Complainant

Zukiswa Fokazi Third Complainant
versus

Mosebenzi Zwane Respondent

L, the undersigned,

ABDURRAZACK “ZACKIE” ACHMAT

heteby affirm and say:

1. T'am an adult male, political activist and a director of UniteBehind NPC, the applicant, whose
offices are at First Floor, Methodist House, 46 Church Street, Cape Town, 8000.

2. 1 am duly authorised to depose to this affidavit and bring this complaint on behalf of
#UniteBehind in the public interest, in the interest of commuters and in my personal capacity.
This complaint is alse brought by Ms Zukiswa “Vuka” Fokazi.



3. The facts contained in this affidavit ate from my own personal knowledge, docurnentary

evidence gathered by #UniteBehind, from the evidence led before the Judicial Commission of

Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector and

Organs of State' (“The State Capture Report™), and, from various official Investigations.

4. I have coordinated #UniteBehind’s legal work relating to state capture at Passenger Rail
Agency of South Africa (PRASA) since 2017.

3. The complaint is brought to Parliament and specifically the Joint Committee on Ethics and

Mermbers® Interests based upon:

5.1

3.2,

5.3.

5.4,

5.5,

3.7

5.8.

59.

The report of the former Public Protector, Ms Thulisile Madonsela in 2015;

Investigations by the National Treasury on behalf of PRASA;
Investigations by Werksmans Attotneys on behalf of PRASA;

All records and judgments of the courts and other arising from state capture, corrupton

and fraud at PRASA;

The Horwath Forensics Report produced by Mr Ryan Sacks on behalf of the Ditectorate

of Priority Crimes Investigation (DPCI) into the Swifambo Rail Agency;

The Oellerman Report prepared on behalf of the State Capture Commission into

Sivangena Technologies;

The affidavits, documents and oral evidence before the State Capture Commission in

relation to PRASA,;

The final report and recommendations of the State Capture Commission and the duties

of Patliament in telation to the Commission’s report; and

#UniteBehind’s work, experience and evidence in reladon to the collapse of the
commuter rail services; state capture, corruption, fraud, malfeasance, maladministration

and mismanagement at PRASA.

| GG41403 25 Jan 2015, p4



6.

The Parliamentary Ethics Committee and its Registrar must consider all these reports, aspects

and evidence in its evaluation of our complaint.

THE COMPLAINANTS

7.

10.

The complainants include #UniteBehind, a juristic person actng in the public interest, Zackie
Achmat, and Zukiswa Fokazi, political activists acting in their own capacity and on behalf of
#UniteBehind. Over the last five years, the individual complainants have been integral to the

political representations, public campaigns and litigation on state capture, mismanagement and

maladministration at PRASA,

#UniteBehind is the first complainant in this matter and a not-for-profit company dedicated
to the building of 2 just and equal society. It is also committed to ending state capture,
patticularly the corruption, maladministration, mismanagement and malfeasance at the
Passenger Rail Agency of South Africa (PRASA) and has built a campaign known as
#FixOurTrains.

I'am the second complainant in this matter and my direct interest is the ending of state caprure
at PRASA and the construction of a safe, reliable, affordable, efficient and quality public

transport system, specifically, a commuter rail service.

Zukiswa “Vuka” Fokazi is the third complainant in this matrer, and het direct interest
includes the ending of state capture at PRASA and the construction of a safe, reliable,
affordable, efficient and quality public transpotr system, specifically, a commuter rail service.

s Folazi’s affidavit will be submitted 1 the nest few days.

THE RESPONDENT

11.

The Respondent is Mr Mosebenzi Zwane (MP), the current Chairperson of the Portfolio
Committee on Transport. Mr Zwane has served in the Free State Legislature and as MEC for
Agriculture. His unlawful conduct on behalf of the Gupta family in the Vrede and Fstina
matter has been widely covered and should have disqualified him from parliamentaty
membership. In addition, his notorious stint as Minister of Minerals and Energy Affairs further

exposed criminal conduct on behalf of the Gupta family. As Chairperson of the Portfolio
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Committee of Transport, Mr Zwane has failed egregiously in his oversight of PRASA and the

Mimster of Transport.

STRUCTURE OF THE COMPLAINT AND EVIDENCE AVAILABLE TO THE
PARLIAMENTARY ETHICS COMMITTEE

12,

13.

14

The complaint is cne of six against current MPs who have been implicated in state capture

and/ot maladministration at ot regarding PRASA. It is structured as follows:

12.1. #UniteBehind’s background and engagement with state capture at PRASA.
12.2. My personal background, work and expetience as second complainant.
12.3. Constitutional and legal grounds for the complaint.

12.4, The destruction and collapse of PRASA.

12.5. Mosebenzi Zwane: Parhamentary obstrucdon of justice.

12.6. Breaches of the Code of Conduct.

12.7. Conclusion.

The voluminous evidence before the Judicial Commission of Inquiry into Allegations of
State Capture is available to the Joint Comymittee on Ethics and Members’ Interests
(Parhamentary Ethics Committee) and its Registrar. #UniteBehind also has a recotd of
evidence available to the Parliamentary Ethics Committee. [ am advised that the evidence
gathered by #UniteBehind for this complaint and which Forms the basis of this affidavit
complies with the law of evidence as used in ordinary legal proceedings in our coutts. Every
effort is made to rely on evidence under oath, published official documents including
reports, unpublished documents revealed through protected disclosure (whistle-blower)
evidence; submissions to Patliament, letress, court records, judgments, WhatsApp messages,
complatnts to the Judicial Service Commission and the Bar Council - this evidence is largely
verifiable and common cause. Thete may be minor disputes of fact between the parties in
media repotts, press statements, pamphlets and audio-visual matetials. These soutces,

however, largely confirm what is common cause in relaton official reports.

I have been personally and directly involved in the gathering of most of the evidence and I
have studied all the documents atrached to this affidavit. Alengside my colleagunes and legal

advisors, I have also been involved in drafting #UniteBehind repozts, affidavits and letters



15.

16.

used 1n thus affidawit. The protected disclosutes used in this affidavit were handed over to me

personally or to attorneys for #UniteBehind.

Evidence from commuters based on their individual experience of the decline of the
Passenger Rail Service Agency of South Africa (PRASA) since around the year 2000 can also
be made available to the Patliamentary Ethics Committee. Commuter experiences of ctime,
delays, lack of communication, inadequate relling-stock and the latgely disastrous and
dysfunctional state of the rail service. They are made by #UniteBehind activists who use

trains or commuters that self-organised through WhatsApp Groups ot Facebook.

The Annexures attached to this affidavit will be supplemented, along with suppotting
affidavits from activists, commuters, trade unions, religious leadets, and other concerned
individuals and organisations. ZA1 details the evidence on state capture, cortuption, fraud,
malfeasance and mismanagement at that the Parliamentary Committee on Ethics must

consider.

#UNITEBEHIND BACKGROUND AND ENGAGEMENT WITH STATE CAPTURE
AT PRASA

17.

18.

19.

#UniteBehind was formed as a coalition of people’s movements, legal, policy and support
orgamsations advocating for justice and equality. Coincidentally, it emerged out of the Ahmed
Kathrada Memonal Service held at St George’s Cathedral in Cape Town on 6 April 2017 to
protest the assault on the democratic state epitomised by the Cabiner reshuffle that saw the

removal of Mr Pravin Gordhan and Mr Mcebisi Jonas from the Ministry of Finance.

#UniteBehind is now a non-profit company (NPC) that suppotts organisations and coalitions
such as the Ahmed Kathrada Foundation and Defend Our Democracy. In tutn, #UniteBehind
1s supported by various movements such as Reclaim the City, Movement for Care, Ndifuna

Ukwazi, Free Gender and others.

One of #UniteBehind’s key missions is to build 2 just and equal society where all people share
in the country’s wealth, participate in the decisions that affect their lives, and where the

environment is sustainably protected for future generations

Ch S



20.

One of out central demands is the building of a safe, reliable, affordable, efficient and quality
public transpott system, in particular a commuter rail service. It secks to achieve this by taking
positive steps to end the following in respect of PRASA: the endemic cottuption; its capture;
political interference by the Executive; and incompetence and maladministration. We are
committed to ensuring that commuter rail services are devolved to local and provincial

governments in line with the Constitution, legislation and long-standing government policy.

. In order to achieve these difficult and important aitms, we study documents dealing with state

capture in general and of PRASA. We study the functioning of the rail system, relevant laws
and the history of rail services. We then pass that knowledge on to activists, otganisations,
Government and the public. In addition, we engage with and urge those in authority to
ptosecute companies and individuals against whom PRASA has laid charges and, where

necessary, we hold protests and pickets.

. We have also engaged with PRASA officials, Parliament, successive Ministets of Transpoxt,

the Office of the President, the Office of the Chief Justice, and others regarding state capture
at the rail agency and the mismanagement, incompetence and collapse of the rail service. These
engagements have largely been frustrating, leading to meetings after meetings with unfulfilled

promises by those in powet.

. #UniteBehind has vsed the Courts to advance our goals, in opposition to PRASA (when it has

been mismanaged) and the national government, and to support PRASA (when it has been
correctly managed) in its efforts to eradicate corruption and mismanagement. At every point,
we work from the perspectve of the commuters whose tight to decent (i.e. safe, reliable,
affordable, accessible, and efficient) public transport has been impeded by the crisis that has

devastated the cominuter rail service i1 South Africa.

. In this complaint, #UniteBehind acts in its own interests, the interests of its affiliates and their

members; the interests of its commuter members; and the broader tail commuting community.
We also act in the name of PRASA employees and whistle-blowets who cannot act in their

own interest. Finally, we act n the public interest.
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MY PERSONAL BACKGROUND, WORK AND EXPERIENCE

25,

26.

27.

28.

29.

In 1976, I joined the high school students” revolt and I have been a political activist and
socialist since then. Over the last 44 years, my activism, experience, education and knowledge
in the spheres of politics, history, economics, law and political campaign work was enriched

by mentors and many comrades.

I was recruited to the African National Congress (ANC) when I was 18 years old by the late
Johnny Issel and Hennie Ferrus at the then-Victor Verstet Prison, I was detained in solitary
confinement, convicted and held under preventative detention five times as a child, T was
also part of the United Democratic Front and have worked in youth and civic movements,
trade unions, gay and lesbian organisations and primary health care orpanisations. In 1985, I

joined the Marxist Workers Tendency of the ANC.

Duting the advent of democracy, I worked at the AIDS Law Project (ALP) and was a
member of the South African Law Commission Working Committee on HIV/AIDS. [ was
one of the founders of the Treatment Action Campaign (TAC). The TAC worked with
Parliament untll the ANC removed its MPs who wete critical of its HIV/AIDS policy, such
as Dr Abe Nkomo, Dr Essop Jassat and other members of the Health Portfolio
Committee. Alongside the Arms Deal, the silencing of ANC MPs who wete critical of the
then-President and Minister of Health on HIV weakened Parliamentary oversight. TAC
similarly worked with allies in the natonal and provincial Health Departiments. Just as in the
case of PRASA, we worked with whistle-blowers ar every level of the state including

Parliament.

I helped establish Equal Education; the Social Justice Coalition (5]C); Ndifuna Ukwazi and

Reclaim the City among other organisations.

I have a personal interest in PRASA for the following reasons. My widet family,

comrades, and I have been and are reliant on public transport (rail and buses) and semi-
private transport such as mini-bus taxis, Uber and the cars of friends to cormmute or travel
long distances. From 2001, I became conscious of the collapse of the commuter rail service
because of the violent crime and deaths on the trains. The murder of Juan van Minnen, and

his patents’ fight for justice culminated in the CC'’s historic decision in Rat/ Commenter Action
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Group and Others v the South African Rail Commmuter Corposation (tf a Metrorasl) and Others and the
final settlement in the Western Cape Court. One of the outcomes of that matter was the
investment of billions of Rands purportedly for new and improved infrasttuctute including
rolling stock, secure access to train stations, communications and CCTV surveillance. This
coincided with upgrades for the 2010 World Cup. Since that time, I have petsonally taken
interest in developments at PRASA and as a consequence became awate of the corruption
and later state capture at the rail agency. As detailed below, instead of reducing violent

crime for train commuters, it has become much worse.

CONSTITUTIONAL AND LEGAL GROUNDS FOR THE COMPLAINT

30.

31.

33

34,

35.

State capture at PRASA, its mismanagement, maladministration and collapse must be
attributed to the unlawful actions of various actots, some of whom are current MPs, such as

Mr Zwane.

As the Respondents in this complaint violated the Constitution, a range of laws and

Parliament’s Code of Conduact.

. In his executive, oversight and governance roles at the Passenger Rail Agency of South

Africa, Mr Zwane has through his acts and omissions failed to prevent injury, loss of life, the
destruction of infrastructure, the loss and persecution of competent, qualified, skilled and
ethical professionals, the wholesale theft of assets, corruption worth billions of Rands and
state capture. In fact, he has facilitated and enabled state capture and cotruption through a

fatlure of his cthical and legal dutes of care.

Mr Zwane has divectly contributed to violations of the nights of workers and work-seekers,
students, the elderly, infirm, women to safe, teliable, affordable, accessible and efficient

commuter rail service.

The collapse of the commuter rail services for which the Respondent must assume
leadership responsibility has viclated, among others, the rights to life, dignity, bodily and

psychological integrity, work, education, health and freedom of movement.

The Respondent has violated section 195 of the Constitution which requites organs of state

and individuals to, among others, promote and maintain a high standard of professional
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ethics, promote an efficient, economic and effective use of tesources, and ensure an

accountable public admunistration.

THE DESTRUCTION AND COLLAPSE OF PRASA AND ITS IMPACT ON
COMMUTERS

306.

37.

38,

39.

40.

UniteBehind’s #FixOurTrains campaign aims to addeess the governance issues at PRASA, to

root out corruption in PRASA, and to fix the dysfunctional commuter-rail services.

Violence and train delays have a severe impact on hundreds of thousands of commuters who
are dependent on Metrorail setvices. The rail system is the most affordable mode of
transport that 1s accessible to mamnly Black Aftican and Coloured working-class commuters,
many of whom are women, children and people with disabiliies. When commuters are
prevented from using the trains due to the levels of crime on the trains, at train stations, and
in areas sutrounding the stations, as well as when trains are not working, they are forced to
mncur the added costs of alternative transport. Commuters are, as 2 result, often late for work,
tisking (and losing) their jobs. This plunges many families, already struggling with poverty

and harsh prevailing socio-economic conditions, further into poverty.

Almost every week, crimes against women occur on trains operated by PRASA. Women and
girls age often harassed and sexually assaulted with little-to-no security systems present to
protect them. Delays lead to leamners losing time at school and at home, as well as exacerbate
ctime — to which learners are particularly vulnerable. Whole carriages are ac times held
hostage and robbed when trains are stopped in-between stations. These stoppages result in

futther injuries when passengets have to jump-off the trains.

Workers lose income and face threats of dismissal, whilst small businesses aze crippled by
absenteeism and late coming. In shozt, organisational dysfunction and corruption in PRASA
has, and continues to, cost lives. PRASA’s failure has increased the suffering of commuters

and their families and has simultaneously caused serious and major harm to the economy.

Currently, very few (auteng commuter rail trains are running. In Cape Town, the Central
Line, servicing over 120,000 commuters who are overwhelmingly working-class and poor

African and Coloured people, has been intermittently shut down from 2017 to 2018 and



41.

42,

43.

44.

completely shut down since 2019. Only 53 train trips are running per average weekday in the
City, down from 444 in 2019. In 2013, 13% of workers (700,000} used trains across South
Africa. In 2020, only 3.3% of workers (150,000} used trains. The figure is likely much lower,
given the continued irregular, inefficient ot non-existent commouter tail service in much of

the country.

The consequence of a broken commutet rail system, such as we see today, 1s that more
comuters are forced to use buses and minibus taxis to get to work. This has produced an
unexpected burden on our public and private road transport. The City of Cape Town
estimated, in 2019, that R2.8 billion is lost annually because of the crisis in transport for
commuters through lost productivity and other economic costs.” This figute is now likely

much higher.

A commuter on an houtly wage of R17 who spent two houts traveling would have an
effective houtly wage of R12.50, once time and expenses are accounted for; a 28% tax

compared to a person who did not need to ncur these costs.

Money that has been stolen and misspent at PRASA should have gone to taking our rail
systetn safe, reliable, accessible and affordable. We should have competent guards, secured
entry, lights, communicatons, sufficient rolling stock, and no delays or cancellations; but we
do not. [nstead, people suffer daily injustice and indignity. The crookedness of the caprured
state 1s a sickness that produces terror, depression and deprivation in the working class and

Joot.

The capture of PRASA has brought about the above crisis in rail commuting and the extensive
negative impacts on commuters. #UniteBehind’s complaint is against several current Members
of Patliament who have been implicated in corruption and maladminiseration, relating to
PRASA, and who are responsible for the breakdown of rail services and the tetrible impact it

has had on poor and working class commuters.

MR MOSEBENZI ZWANE

45,

Mz Zwane is the cutrent Chairperson of Portfolic Comnittee on Transport.

? See Cape Argus Traffic Congestion in Cape Town costs the City R2.8 billion a year
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46. Mr Zwane was not implicated in the State Capture Repott section on PRASA. However, as he
is the current Chair of the PC on Transport, his ethical conduct and capacity to arrest the rot
at PRASA is a crucial point for our organisation. He has been implicated in sevete corruption
and maladministration at ESKOM, while be was the Minister of Mineral Resources, and the
State Capture Report has recommended that he be criminally prosecuted for this.” The Report
also recommended that he be investigated over the Vrede dairy farm project. Further, “Zwane
and Magashule should be sued to recover money [R280m] lost as a result of their alleged

conduct in relaton to the alleged scam.”

47. Thus, Mr Zwane should be investigated by the Ethics Committee, removed from his position
and disciphned accordingly.

BREACHES OF THE CODE OF CONDUCT

48. Patliament’s Code of Conduct states that Members must “abide by the principles, rules and
obligations of this Code.” The principles outlined in the code ate: selflessness, integrity,
objectivity, honesty, and leadership.’ Further, of course, Members must uphold the law.”
Membets must: “act on all occasions in accordance with the public trust placed in them;
discharge their obligations, in terms of the Constitution, to Pariament and che public at large,
by placing the public interest above their own interests; maintain public confidence and trust
in the integrity of Padiament and thereby engender the respect and confidence that sociery

needs to have in Parliament as a representative institution.”™

CONCLUSION

49. #UniteBehind makes this complaint to ensure that our leaders, and the managers and
employees of PRASA comply with their constitutional and statutory obligations, and, whete

they do not, the bodies to whom they are answerable hold them to account without fear, favour

? Junior Khumalo. 29 Apr. 2022. “"Ramgpant cerruption'; Mosebenzi Zwane, Rajesh Gupta and ex-Eskom bosses
must be prosecuted ~ Zondo.” News24. Online: hips/fwww news24 commews24/southalrica/news/rampant-
cormuption-mosehenzi-zwane-rajesh-supia-and-ex-eskon-hosses-must-he-prosecuted-zondo-20220429

1 Karyn Maughan. 23 Jun 2022. “Zondo says Magashule, Zwane pushed 'Gupta agenda’ with Vrede project,
recomamends criminal probe.” News24. htips:ffwww news24, com/news24/southalrica/news/zondo-says-

magashuie-zwane-pushed-gupta-agenda-with-vrede-profeci-recommends-criminal-probe- 20220623 '
9}

3 An, 4.1,1 of the Code of Conduct

6 Art. 2.4 of the Code of Conduct

T Art. 4.1.2 of the Code of Conduct

B Art. 4,1.3-4.1.5 of the Code of Conduct
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50.

51.

or prejudice. It 15 precisely because the repositoties of power and those who are required to
hold them to account have betrayed the public trust that the violation of the rights of
vulnerable pecple who use trains — particularly the elderly, infitm, people with disabilities,

women and children - oceurs daily.

State capture at any organ of state undermines justice, equality and freedom for working-class
people because it exacerbates inequality through the theft of financial resoutces required for
infrastructure, assets and services in our society. Thete can be kttle doubt that state capture
also impedes growth and stability. This is especially so at an institution like PRASA which is
required to serve the interests poor and vulnerable people. #UniteBehind has a specific view

on the causes of state capture in the current period which is set out below.

A crtical set of causal factors undetlie the success, scale and gravity of state capture which
benefits local and global corporations. Fiest, the unconscionable inequality in wealth and
income based on the historical articulation of race, class and gender that has arisen through
colonialism and apartheid, Second, a democratic project that has failed to redistibute wealth
and to reduce income inequalities through state-owned enterptises, and the broader state
economic apparatus, has created the marerial conditions for state capture. Instead, wealth and
income inequality have worsened. Third, the existence of a Black (racially defined as African,
Coloured and Indian} middle-class stratum who witnessed that the eashier “Black Economic
Empowerment” project in the traditionally White-owned corporations grossly benefitted a
narrow band of poliucally connected individuals. Consequently, this “left-out” strarum of
politicians, bureaucrats and their business allies sought to use the state-owned enterprises as a
means to accurnulate private wealth and to promote excessive managerial salaries and bonuses
through nepotism, fraud, corruption and malfeasance. This is also true for srate capture at

PRASA.

. I reiterate that m relation to PRASA, we have made many submissions, written numerous

letters, received and published mformaton from whistle-blowers, picketed, organised marches
and gatherings, litigated, and organized protests and pickets. Unfortunately, the televant arms
of the state and PRASA have failed to fulfill their constitutional and statutory obligations

diligently and without delay
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53. Mr Zwane must be suspended, investigated, chatged and removed from Patliament. Critninal
charges must be proffered and #UniteBehind will forward this affidavit to the National

Director of Public Prosecutions, Advocate Shamila Batohi.

54. T am avatlable to provide more information, explanation, and any other assistance via oral or

written communication.

ABDURRAZACK “ZACKIE” ACHMAT

The terms of Regulation R. 1258 published in Government Gazette No. 3619 of
21 July, 1972 (as amended) having been complied with, I hereby cerdfy that the deponent has

acknowledged that he knows and understands the contents of this affidavit which was signed

and sworn to before me at CAPE TOWN on this C( day of&ﬂf{'ﬂmj)f.( 'ZD?}L

COM\»ISS}IONER OF OATHS

Full naines:

SMITH TABATA BUCHANAN BOYES
LINDISWA TRUDY JAFTA

8th FLOOR, & ST. GEGRGES MALL
CABETOWN

COMMISSIONER OF QATHS

PRACHISING ATTORNEY, RS.A

Address:
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COMPLAINT

The Joint Committee on Ethics and Members® Interests

#UniteBehind First Complainant

Zackie Achmat Second Complainant

Zukiswa Vuka Fokazi Third Complainant
versus

Dikeledi Magadzi Respondent

I, the undersigned,
ABDURRAZACK “ZACKIE” ACHMAT
hereby affirm and say:

1. Tam an adult male, political acuvist and a director of #UniteBehind NPC, the applicant, whose
offices are at First Floor, Methodist House, 46 Church Street, Cape Town, 8000.

2. 1 am duly authotised to depose to this affidavit and bring this complaint on behalf of
#UniteBehind in the public interest, in the interest of commuters and in my personal capacity.

In additon, this complaint is also brought by Ms Zukiswa “Vuka” Fokazi.

X
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3. The facts contained in this affidavit are from my own personal knowledge, documentary

evidence gathered by #UniteBehind, from the evidence led before the Judicial Commission of

Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector and

Organs of State' (“The State Capture Report™), and, from various official investigations.

4. I have cootdinated #UniteBehind’s legal wark relating te state capture at Passenger Rail
Agency of South Africa (PRASA) since 2017.

5. The complaint is brought to Parliament and specifically the Joint Committee on Ethics and

Members’ Interests based upor:

5.1.

5.2.

5.3.

54

2.5

5.7.

5.8

5.9.

5.0.

The report of the former Public Protector, Ms Thulisile Madonsela in 2015,

Investigations by the National T'reasury on behalf of PRASA;
Investigations by Werkstnans Attorneys on behalf of PRASA;

All records and judgments of the courts and other arising from state captute, corruption

and fraud at PRASA;

The Horwath Forensics Report produced by Mr Ryan Sacks on behalf of the Directorate
of Priorty Crimes Investigation (DPCI) into the Swifambo Rail Agency;

The Oellerman Report prepared on behalf of the State Capture Commission into

Styangena Technologies;

The affidavits, documents and oral evidence before the State Capture Commission in

relation to PRASA;

The final report and recommendations of the State Capture Commission and the duties

of Parliament in relation to the Commission’s report; and

#UniteBehind’s work, experience and evidence in telation to the collapse of the
commuter rail services; state capture, corruption, fraud, malfeasance, maladministration

and mismanagement at PRASA.

' GG41403 25 Jan 2015, p4



6.

The Patliamentary FEthics Committee and its Registrar must consider all these reports, aspects

and evidence in its evaluation of our complaint.

THE COMPLAINANTS

10.

The complainants include #UniteBehind, a juristic person acting in the public interest, Zackie
Achmat, and Zukiswa Fokazi, political activists acting in their own capacity and on behalf of
#UniteBehind. Over the last five years, the individual complainants have been integral to the

political representations, public campaigns and litigation on state capture, mismanagement and

maladministration at PRASA.

#UniteBehind is the first complainant in this mattet and a not-for-profit company dedicated
to the building of a just and equal society. It is also committed to ending state capture,
particularly the corruption, maladministration, mismanagement and malfeasance at the
Passenger Rail Agency of South Africa (PRASA) and has built a campaign known as
#FixQurTrains.

[ amn the second complainant in this matter and my dicect interest is the ending of state capture
at PRASA and the construction of a safe, reliable, affordable, efficient and quality public

transport system, specifically, a commuter rail service.

Zukiswa “Vuka” Fokazi is the third complainant in this matter, and her direct interest
includes the ending of state capture at PRASA and the construction of a safe, reliable,
affordable, efficient and quality public transport system, specifically, a commuter rail service.

Ms Fokazi's affidavit will be submiteed in the next few days,

THE RESPONDENT

11,

The Respondent is Ms Dikeledi Magadzi (MP), who currently serves as the Deputy-Minister
of Water and Sanitation. Ms Magadzi held various positions as Member of the Executive of
the Limpopo Provincal Government between 1994 and 2010, after which she joined the
National Assembly. At all material times, when state capture, corruption, maladministration,

malfeasance and mismanagement at PRASA was exposed and attempts made to hold those



accountable, Ms Magadzi almost invariably supported the culprits and failed in her duties of

oversight. She was also recently Deputy-Minister of Transportt.

STRUCTURE OF THE COMPLAINT AND EVIDENCE AVAILABLE TO THE
PARLIAMENTARY ETHICS COMMITTEE

12. The complaint is structured as follows:

12.1. #UniteBehind’s background and engagement with state capture at PRASA.
12.2. My personal background, work and experience as second complainant.

12.3. Constitutional and legal grounds for the complaint.

12.4. The destruction and collapse of PRASA.

12.5. Dikelec: Magadzi: Parliamentary protection for the PRASA criminal networks.
12.6. Bieaches of the Code of Conduct.

12.7. Conclusion.

13. The voluminous evidence before the Judicial Commission of Inquiry into Allegations of
State Caprure is available to the Joint Committee on Ethics and Members’ Interests
(Parliamentary Ethics Commattee) and its Registrar. #UniteBehind also has a record of
evidence available to the Parliamentary Ethics Committee. I am advised that the evidence
gathered by #UniteBehind for this complaint and which forms the basis of this affidavit
complies with the law of evidence as used in ordinary legal proceedings in our courts. Every
effort is made to rely on evidence under oath, published official documents including
reports, unpublished documents revealed through protected disclosure (whistle-blower)
evidence; submissions to Pardiament, letters, court records, judgments, WhatsApp messages,
complaints to the Judicial Service Commission and the Bar Council - this evidence is largely
verifiable and common cause. There may be minor disputes of fact between the patties in
media reports, press statements, pamphlets and audio-visual materials. These sources,

however, largely confirm what is common cause in relation official reports.

14. T have been personally and directly involved in the gathering of most of the evidence and I
have studied all the documents attached to this affidavit. Alongside my colleagues and legal

advisors, I have also been involved in drafting #UniteBehind reports, affidavits and letters



15.

16.

used in this affidavit. The protected disclosures used in this affidavit were handed over to me

personally or to attorneys for #UniteBehind.

Evidence from commuters based on their individual expetience of the decline of the
Passenger Rail Service Agency of South Africa (PRASA) since around the year 2000 can also
be made available to the Parliamentary Ethics Committee. Commuter experiences of crime,
delays, lack of communication, inadequate rolling-stock and the largely disastrous and
dysfunctional state of the rail service. They are made by #UniteBehind activists who use

trains or commuters that self-organised through WhatsApp Groups ot Facebook.

The Annexures attached to this affidavit will be supplemented, along with supporting
athdavits from activists, comtuters, trade unions, religious leaders, and other concerned
individuals and organisations. ZA1 details the evidence on state capture, corruption, fraud,
malfeasance and mismanagement at that the Patliamentary Committee on Ethics must

consider.

#UNITEBEHIND BACKGROUND AND ENGAGEMENT WITH STATE CAPTURE
AT PRASA

17.

13.

19.

HUniteBehind was formed as a coalition of people’s movements, legal, policy and support
organisations advocating for justice and equality. Coincidentally, it emerged out of the Ahmed
Kathrada Memotial Service held at St Geoxge’s Cathedral in Cape Town on 6 April 2017 to
protest the assault on the democratic state epitomised by the Cabinet reshuffle that saw the

removal of Mr Pravin Gordhan and Mr Mcebisi Jonas from the Ministry of Finance.

#UniteBehind is now a nen-profit company (NPC) that supports organisations and coalitions
such as the Ahmed Kathrada Foundation and Defend Our Democracy. In turn, #UniteBehind
1s supported by various movements such as Reclaim the City, Movement for Care, Ndifuna

Ukwazi, Free Gender and others.

One of #UniteBehind’s key missions is to build a just and equal society whete all people share
in the country’s wealth, participate in the decisions that affect their lives, and where the

environment is sustainably protected for future generations



20.

21.

22.

3
1

24,

One of our central demands is the building of a safe, reliable, affordable, efficient and quality
public transport system, in particular a commuter rail service. It seeks to achieve this by taking
positive steps to end the following in respect of PRASA: the endemic cotruption; its capture;
political interference by the Executive; and incompetence and maladministration. We are
committed to ensuring that commuter rail services are devolved to local and provincial

governments in line with the Consttuiton, legislation and long-standing govetnment policy.

In order to achieve these difficult and important aims, we study documents dealing with state
capture in general and of PRASA. We study the functioning of the rail system, relevant laws
and the history of rail setvices. We then pass that knowledge on to activists, organisations,
Government and the public. In addition, we engage with and urge those in authority to
prosecute companies and individuals against whom PRASA has laid charges and, where

necessaty, we hold protests and pickets.

We have also engaged with PRASA officials, Parliament, successive Ministers of Transpozt,
the Office of the President, the Office of the Chief Justice, and others regarding state capture
at the rail agency and the mismanagement, incompetence and collapse of the rail service. These
engagements have largely been frustrating, leading to meetings after meetings with unfulfilled

promises by those in power.

. #UniteBehind has vsed the Courts to advance our goals, in opposition to PRASA (when it has

been mismanaged) and the national government, and to suppott PRASA (when it has been
correctly managed) mn its efforts to eradicate corruption and mismanagement. At every point,
we wotk from the perspective of the commuters whose rght to decent (i.e. safe, reliable,
affordable, accessible, and efficient) public transport has been impeded by the crisis that has

devastated the commuter rail service in South Africa.

In this complaint, #UniteBehind acts in its own interests, the interests of its affiliates and their
members; the interests of its commuter members; and the broader rail commuting community.
We also act in the name of PRASA employees and whistle-blowers who cannot act in their

own mterest. Finally, we act in the public interest.

MY PERSONAL BACKGROUND, WORK AND EXPERIENCE

N\ ==



25.

20.

27.

29.

In 1976, I joined the high school students’ revolt and I have been a politcal actvist and
socialist since then. Over the last 44 years, my activism, expetience, edncation and knowledge
in the spheres of politics, history, economics, law and political campaign work was enriched

by mentors and many comrades.

[ was tecruited to the African National Congress {ANC) when I was 18 years old by the late
Johnny Issel and Hennie Ferrus at the then-Victor Verster Prison. I was detained in solitary
confinement, convicted and held under preventative detention five times as a child. I was
also part of the United Democratic Front and have wotked in youth and civic movements,
trade unions, gay and lesbian organisations and primaty health care organisations. In 1985, 1

joined the Marxist Workers Tendency of the ANC,

During the advent of democracy, I worked at the AIDS Law Project (ALP) and was a
member of the South African Law Commission Working Committee on HIV/AIDS. I was
one of the founders of the Treatment Action Campaign (TAC). The TAC worked with
Patliament untd the ANC removed its MPs who were criieal of its HIV/AIDS policy, such
as Dr Abe Nkomo, Dr Essop Jassat and other members of the Health Portfolic
Committee. Alongside the Arms Deal, the silencing of ANC MPs who were critical of the
then-President and Minister of Health on HIV weakened Parliamentary oversight. TAC
similarly worked with allies in the national and provincial Health Departments. Just as in the
case of PRASA, we worked with whistle-blowers at every level of the state including

Parliament.

. I helped establish Equal Education; the Social Justice Coalition (S]C); Ndifuna Ukwazi and

Reclaim the City among other organisations.

I have a personal intetest in PRASA for the following reasons. My wider family,

comrades, and | have been and are reliant on public transport (rail and buses) and sermi-
private transport such as mini-bus taxis, Uber and the cars of friends to commute ot travel
long distances. From 2001, I became conscious of the collapse of the commuter rail service
because of the violent crime and deaths on the trains. The murdet of Juan van Minnen, and
his patents’ fight for justice culminated in the CC’s historic decision in Rad/ Commenter Action
Group and Others v the South African Rail Connmuter Cotporation (1/ a Metrorait) and Others and the

final settlernent in the Western Cape Court. One of the cutcomes of that matter was the

A
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investment of billions of Rands purportedly for new and improved infrastructure including
rolling stock, secure access to train staticns, communications and CCTV surveillance, This
coincided with upgrades for the 2010 World Cup. Since that time, I have personally taken
interest in developments at PRASA and as a consequence became aware of the cotruption
and later state capture at the rail agency. As detailed below, instead of reducing violent

crime for train commuters, it has become much wotse.

CONSTITUTIONAL AND LEGAL GROUNDS FOR THE COMPLAINT

30.

31.

32.

34.

35.

State capture at PRASA, its mismanagement, maladministration and collapse must be

attributed to the unlawful actions of among others, Ms Dikeledi Magadzi.

As the Respondents in this complaint viclated the Constitution, a range of laws and

Parliament’s Code of Conduct.

In her oversight and governance roles regarding the Passenger Rail Agency of South Aftica,
Ms Dikeledi Magadzi has through her acts and omissions failed to prevent injury, loss of life,
the destruction of infrastructure, the loss and persecution of competent, qualified, skilled and
ethical professionals, the wholesale theft of assets, corruption worth billions of Rands and
state capture. In fact, she have facilitated and enabled state capture and corruption through a

failure of her ethical and legal duties of care.

. The Respondent has directly conrribured 1o viclations of the rights of workers and work-
P 3

seckers, students, the elderly, infirm, women to safe, reliable, affordable, accessible and

efficient comrmuter rail service.

The collapse of the commuter rail services, for which the Respondents must assume
leadership responsibility, has violated, among others, the rights to life, dignity, bodily and

psychological integrity, wotk, educaton, health and freedom of movement.

The Respondent has violated section 195 of the Constitution which requires organs of state
and individuals to, among others, promote and maintain a high standard of professional
ethics, promote an efficient, economic and effective use of resources, and ensure an

accountable public administration.



THE DESTRUCTION AND COLLAPSE OF PRASA AND ITS IMPACT ON
COMMUTERS

36.

37.

38.

4.

#UniteBehind’s #FixOurTraing campaign aims to address the governance issues at PRASA

to toot out corruption in PRASA, and to fix the dysfunctional commutet-rail services.

Violence and train delays have a severe impact on hundreds of thousands of commuters who
are dependent on Metrorail services. The rail system is the most affordable mode of
transport that is accessible to mainly Black African and Coloured working-class commuters,
many of whom are women, children and people with disabilities. When commuters are
prevented from using the trains due to the levels of crime on the trains, at train stations, and
in areas surrounding the stations, as well as when tains are not working, they are forced to
mcur the added costs of alternative transport. Commuters are, as a result, often late for work,
risking (and losing) their jobs. This plunges many families, already struggling with poverty

and harsh prevailing socio-economic conditions, further into poverty.

Almost every week, crimes against women occur on ttains operated by PRASA. Women and
guls are often harassed and sexually assaulted with little-to-no security systems present to
protect them. Delays lead ro learners losing time at school and at home, s well as exacerbate
ctime — to which learners are particularly vulnerable. Whole cartiages are at times held
hostage and robbed when trains are stopped in-between stations. These stoppages result in

further injuties when passengers have to jump-off the trains.

. Workers lose income and face threats of dismissal, whilst small businesses are crippled by

absenteeism and late coming. In short, organisational dysfunction and corraption in PRASA
has, and continues to, cost lives. PRASA’s failure has increased the suffering of commuters

and their families and has simultaneously caused serious and major harm to the economy,

Currently, very few Gauteng commuter rail teains are tunning, In Cape Town, the Central
Line, sexrvicing over 120,000 commuters who ate overwhelmingly working-class and poot
African and Colouted people, has been intermittently shut down from 2017 to 2018 and
completely shut down since 2019, Only 53 train trips ate running per average weekday in the
City, down from 444 in 2019. In 2013, 13% of workers (700,000) used trains across South
Africa. In 2020, only 3.3% of workers (150,000) used trains. The figure is likely much lower,

W
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given the continued irregular, inefficient or non-existent commuter rail service in much of

the country.

41. The consequence of a broken commuter rail system, such as we see today, is that mote
commuters are forced to use buses and minibus taxis to get to wotk. This has produced an
unexpected burden on our public and private road wansport, The City of Cape Town
estimated, in 2019, that R2.8 billion is lost annually because of the crisis in transport for

commuters through lost productivity and other economic costs.” This figure is now likely

much higher.

42. A commutet on an hourly wage of R17 who spent two hours traveling would have an
effective hourly wage of R12.50, once time and expenses ate accounted for; 2 28% tax

compared to 2 person who did not need to incur these costs.

43. Money that has been stolen and misspent at PRASA should have gone to making our rail
system safe, reltable, accessible and affordable. We should have competent guards, secured
entry, lights, communications, sufficient rolling stock, and no delays or cancellations; but we
do not. Instead, people suffer daily injustice and indignity, The crookedness of the captured
state s a sickness that produces terror, depression and deprivation in the working class and

poot.

44. The caprure of PRASA has brought about the above crisis in rail commuting and the extensive
negative impacts on commuters. #UniteBehind’s complaint is against several current Members
of Parliament who have been implicated in corruption and maladministration, relating to
PRASA, and who are responsible for the breakdown of rail services and the terrible impacr it

has had on poor and working class commuters.

MS DIKELEDI MAGADZI AND PORTFOLIO COMMITTEE (PCOT) ON
TRANSPORT MEMBERS

45. In 2018, #UniteBehind requested an opportunity to address Patliament on state capture at

PRASA. Our submission was titled: Submission to the Portfolio Commitice on Transport

on State Capiure, Governance and an Emergency Safety (6 February 2018). M

* See Cape Argus Traffic Congestion in Cape Town costs the City R2.8 billion a year
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46. Ms Dikeledi Mapadzi was then the Chairperson and Mz Leonard Ramatlakane was then the
committee’s Deputy Chairperson. (He is now the Chairperson of the PRASA Board of
Control.)

47. In order to sustain our contention that Ms Magadzi, Mr. Maswanganyi, Mr. Ramatlakane and
others are guilty of violating the Constiturion, various laws against corruption and the

obsttuction of justice, 1 cite the submission at some length. It reads as follows:

URGENT LEADERSHIP INTERVENTIONS REQUIRED FROM PARLIAMENT; A NEW
PRASA BOARD AND EXECUTIVE MANAGEMENT

4 Safety and security represents an wrgent emergency and PRASA is mired in state capture, corruption,
mismanagement and maladministration. The crisis in safety and security cannot be adequately resolved without
simultaneously addressing the crisis in governance and management. We therefore request the following urgent
action to bring relief to wotkets, students, commanities and the econemy.

4.1 The Passenger Rail Agency of Soath Afdea (PRASA) will not emerge from the cosrent crisis nntess
and until a new board is appointed. Cabinet must instuct the Mindster of Transport to appoint a credible
aew board with the requisite qualifications, expetience, skills and competencies.

4.2 All those implicated in corruption, mismanagement, maladministration must be removed from
PRASA. Padiament must nstruct the Board to continue nvestigations and to support all criminal and civil
proceedmgs against those invelved in state capture and corruption at the il agency.

4.3 Investigations must be concluded and the rapid prosecution of cases against all those invelved in the
ctiminal enterprise to capture PRASA must be prioridsed. Ia particular, Sfiso Buthelezi, Makhensa
Mabuada, Lucky Moatana, Mthura Swacez, Roy Moodley, Mario Ferrcira, Arthur Fraser, Manala dManzini,
Auswell Mashaba, Josephat Phunguia, Chiis Mbatha, Dandel Althimkulu, Rebecea Setino, Maishe Bopape
and Ernest Gow have cases o aaswer hased on all the available evidence. See our artached annexures and
submission fo Parliament for further details on rhe above individuals.

4.4 Criminal nvestigations must also include international companies such as Vosstoh Espana/Sradler Rail
which has stolen billions of rand through contracts like Swifambo Rail (locomotives). The relevant
European regulatory authorities must e eontacted.

45 A qualiications, skills, competencies and life-style audit is urgently needed for PRASA management at
every level, starting with head office and its Western Cape region. The new Board must lead this andit to
ensure that people’s needs are priosttised and the economy (particularly in Cape Town where the rail
system forms the backbone of all public transport) is stabilised.

4.6 All PRASA appointments must be metit based with open eompedtion. Only appropriately qualified,
skilled, competent and experienced people must be appointed at managesial and supervisory levels,

4.7 An urgent safety plan is needed to enable commuters to travel without constant fear of being crushed
to death, thrown from the train or attacked by crminals. We believe the following are among the
immediate steps required:

4.7.1 The reopening of the Central Line with adequate secutity.

4.7.2 Securty employed by PRASA must be qualified and PSIRA compliant. They must be
supported by the South African Police Service and the Law Enforcement Officers of the City of
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Cape Town. All current security employees must be assessed; where possible redeployed and
trained. Those with serious ctiminal records must be dismissed,

4.7.3 The protection of commuters and all workers, partiendarly women, children and other
vulnemble people, must be prioritised. This can be partially achieved through securing of stations
and their surrounds (including proper lighting and CCTV surveillance).

4.7.4 Separate compartments are needed for women, children and differendy abled commuters.
This has been successfully implemented in other countries such as India. Organisations such
#UniteBehind and the broader commuting public must be involved in the development of a plan
with ¢lear objectives; targets; deadlines and budgets,

475 Specific details and timeframes for any such safety plans or measures be communicated to
all commuters,

4.8 In Cape Town the passenger rail service must be coordinated and at an appropriate time
transferred to the relevant local authority as contemplated the Draft White Paper of the National
Rail Policy — June 2017. Much of our work involves campaigning against the anti- poot and anti-
black policies of the City of Cape Town’s DA administration, but in this instance the City has
made a realistic set of recommendations which should be taken sexicusly. Most importanty
however, is that the National Land Transport Act requires that all land transpost including raif be
integrated with municipal transport. This internadonal standard is crucial to the provision of
efficient, accessible and reliable integrated transport systems in our metros.

4.9 Alrernative forms of transport, like busses, must urgenty be provided to commuters who
ordinarily use lines that are currently suspended or those facing constant delays.

4.10 In the medium term we need a proper plan: How do we stop delays? What new rolling stock
is needed? Is there surplus rolling stock elsewhere? Which of the existing coaches, not in use,
could be upgraded rapidly?

4.10.1 As much as possibly such roliing stock must be manufactured and procured locally to
develop our manufachuring sector, creaung employment and stmulating growth.

5 The above recommendations combine 2 set of pricrities for parlinment, a new board, and & Minister of
Transport to stabilise the passenger rail service in every region. Government (all its different azms and
spheres) cannot save our rail service alone, People who use public transport, business, teade uaions,
schocls and communides and #UmreBehind stand ready fo assist.

48. Further evidence of Ms Magadzi’s lack of fitness to hold public office and to be held
accountable in law is provided in the State Capture Report and evidence before that Inquiry:
n particular, her dereliction to address Mt Popo Molefe’s evidence provided to the PCOT and

the Speaker of Parliament.

k
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49. Mt Popo Molefe became the Chair of the Board of PRASA in 2014. He and his Board (‘the
Molefe Board’) started to clean up the corruption at PRASA that was detailed, at the time, in

the Public Protector’s teport into such.’

50. The Molefe Board was mistreated by the PCOT, particularly by Ms Dikeledi Magadzi, the
current Deputy Minister of Water and Saniration and then-Chair of the PC. On 31 Aug. 2016,
the Board was called before the PCOT. The Board was “vilified by ANC members of the
Portfolio Committee.” The State Caprure Report specifically singled out the antagonistic
behaviour by the ANC members of the Board” and failed to focus on the impottant issues of
corruption and maladministration at PRASA. The ANC members in the PCOT include the
following current MPs: Ms Dikeledi Magadzi, Mr Mkhacani Maswanganyi (the current
Chairperson of the Standing Committee on Finance}, and Ms Tembalam Xego (a member of

the PC on Tourism).>

51. Mr Molefe complained to Ms Magadzi and asked for the intervention of the then-Speaker of
the House, Ms Balcka Mbete. No protection came and the Board endured further
antagonization and lack of support from the Board in tackling corruption at PRASA. The State
Capture Report heavily criticised the “treatment meted out to the Molefe Board by Minister
Peters (dealt with below) and the Portfolio Comunittee. They too wete under a duty to ensure

that corruption was rooted out from public entities. In this they failed.”®

52, Further, the State Caprure Report found that “after the Molefe Board left office, the Portfolio
Comumittee did litdle. Ms Magadzi did not say what her Committee did to bring wrongdoers to
book. She did mention that, when allegations of procurement irregularities ‘surfaced in the
media’, the Committee conducied inspections of, among other things, the ‘tall trains’ that were
not fit for purpose. Ms Magadzi’s response betrays a total lack of undegstanding of how
cotruption of procurement is uncovered or the nature of the irregularities committed duting
the tender process for the locomotives contract. ... it is not unreasonable to conclude that the

ANC members of the Portfolic Committee failed to propetly execute their oversight function

3 Public Protector. August 2015, “Derailed.” Report no. 3 of 2015/16. Online:
hitps:fwww.poy.zafsites/defauli/files/ocis document/201308/publicprotectorinyvesligationreporino3of 2015 1Gpra

522408201 5a.pdf
# State Capture Report Part V Vol 11, Para 17§7.2, pp.645-6 &(

3 Parliamentary Monitoring Group. 31 August 2016. “PRASA Inquiry: Day 2.” Online:
hitps:/ffpmy org zafcommitiee-meering/23 186/
¢ State Capture Report Part V Vol II, Para 2031, p.778




over the Executive in regard to PRASA. ...it must be considered that they are undeserving of

being members of a public oversight body.™

53. Further, “Ms Magadzi’s inadequacies as the Chairperson of the Pottfolio Committee,” were
heavily eriticised in the State Capture Report. “However, notwithstanding those inadequacies,
she has been elevated to the positdon of Deputy Minister. ... Again, the question must be raised;
1s itin the public interest to appoint as a Deputy Minister someone who has not covered herself

in glory in performing impottant oversight functions.™

54. The failute of the ANC Members, particularly Ms Mapadzi’s oversight of PRASA and
antagonistic approach to the Board must be investigated by the Parliamentary Ethics
Committee and the current members of patliament, listed above, must be called to account.

Ms Magadzi should also be suspended from Patliament.

BREACHES OF THE CODE GF CONDUCT
55, Parliament’s Code of Conduct states that Members must “abide by the principles, rules and

2l

obligations of this Code.”™ The principles outlined in the code are: selflessness, integtity,

" Furthet, of course, Members must uphold the law."

objectivity, honesty, and leadership.
Members must: “act on all occasions in accordance with the public trust placed in them;
discharge their obligations, in terms of the Constitation, to Parliament and the public at large,
by placing the public interest above their own interests; maintain public confidence and trust
in the integrity of Parliament and thereby engender the respect and confidence that society

needs 1o have in Parliament as a representative institution.”"?

CONCLUSION

56. #UniteBehind makes this complaint to ensure that our leaders, and the managers and
employees of PRASA comply with thetr constitutional and statutory obligations, and, where
they do not, the bodies to whon they are answerable hold them to account without fear, favour

or prejudice. It is precisely because the repositories of power and those who are required to

? State Capture Report Part V Yol 11, Paras 2170-3, pp. 842-3
8 State Capture Report Part V Vol II, Para 2173, p.843

2 Art. 4.11 of the Code of Cenduct
10 Art, 2.4 of the Code of Conduct w\/
1 Art. 4.1.2 of the Code of Conduct

12 Art. 4.1.3-4.1.5 of the Code of Conduct

14



57.

58.

59.

hold them to account have betrayed the public trust that the violatdon of the tights of
vulnerable people who use trains — particularly the elderly, infirm, people with disabilities,

women and children — occurs daily.

State capture at any organ of state undermines justice, equality and freedom for wotking-class
people because it exacerbates inequality through the theft of financial resources required for
mnfrastructure, assets and services in our society. There can be little doubt that state capture
also mmpedes growth and stability. This is especially so at an institution like PRASA which is
required to serve the interests poor and vulnerable people. #UniteBehind has a specific view

on the causes of state capture in the curtent period which is set out below.

A critical set of causal factors underlie the success, scale and gravity of state capture which
benefits local and global corporations. First, the unconscionable inequality in wealth and
income based on the historical articulation of race, class and gender that has arisen through
colonialism and apartheid. Second, a2 democratc project that has failed to redistribute wealth
and to reduce income inequalities through state-owned enterprises, and the broader state
economic apparatus, has created the material conditions for state capture. Instead, wealth and
income inequality have worsened. Third, the existence of a Black (racially defined as African,
Coloured and Indian) middle-class stratum who witnessed that the earlier “Black Economic
Empowerment” project in the traditionally White-owned corporations grossly benefitred a
narrow band of politically connected individuals. Consequently, this “lefr-out” stratum of
politicians, bureaucrats and their business allies sought to use the state-owned enterprises as a
means to accurnulate ptivate wealth and to promaote excessive managerial salastes and bonuses
through nepotism, fraud, corrupton and malfeasance. This is also true for state capture at

PRASA.

I reiterate that in relaton to PRASA, we have made many submissions, wiitten numerous
letters, received and published information from whistle-blowers, picketed, organised matches
and gatherings, litigated, and organized protests and pickets. Unfortunately, the relevant arms
of the state and PRASA have failed to fulfill their constitutional and statutory obligations
diligently and without delay.

15



60. Ms Dikeledi Magadzi must be suspended, investigated, charged and removed from Parliament.
Criminal charges must be proffered and #UniteBehind will forward this affidavit to the

National Director of Public Prosecutions, Advocate Sharmila Batohi.

61. T am available to provide more information, explanation, and any other assistance via oral or

written communication.

L

ABDURRAZACK “ZACKIE” ACHMAT

The terms of Regulation R. 1258 published in Government Gazette No. 3619 of
21 July, 1972 (as amended) having been complied with, I hereby certify that the deponent has

acknowledged that he knows and understands the contents of this affidavit which was signed

and sworn to before me at CAPE TOWN on this qﬁ‘da}f of gf?'fﬁhlc( iz

IONER OF OATHS

SMITH TABATA BUCHANAN BOYES

LINDISWA TRUDY JAFTA
SthFLOOR, 5 ST. GEORAES MALL
Address: SOMUISSIONER OF OATHS
PRACTISING ATIGRNEY, R.S.A
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COMPLAINT

'The Joint Committee on Ethics and Members® Interests

#UniteBehind First Complainant

Zackie Achmat Second Complainant

Zukiswa Fokazi Third Complainant
versus

Fikile Mbalula Respondent

I, the undersigned,
ABDURRAZACK “ZACKIE” ACHMAT
hereby affirm and say:

1. Tam an adult male, political activist and 2 director of UniteBehind NPC, the applicant, whose

offices are at First Floor, Methodist House, 46 Church Sueet, Cape Town, 8000.

2. I am duly authorised to depose to this affidavit and bring this complaint on behalf of
#UniteBehind in the public interest, in the interest of commuters and in my personal capacity.

This complaint is alse brought by Ms Zukiswa “Vuka” Fokazi.



3. The facts contained in this affidavit are from my own personal knowledge, documentary

evidence gathered by #UniteBehind, from the evidence led before the Judicial Commission of

Inquiry into Allegations of State Capiure, Cotruption and Fraud in the Public Sector and

Organs of State’ (“The State Capture Report”), and, from various official investigations.

4. I have coordinated #UniteBehind’s legal work relating to state capture at Passenger Rail
Agency of South Africa (PRASA) since 2017.

5. The complaint is brought to Parliament and specifically the Joint Committee on Ethics and

Members’ Interests based upon:

5.1,

5.2,

3.3.

5.4.

5.5.

5.6.

37,

3.8

5.9.

The report of the former Public Protectot, Ms Thulisile Madonsela in 2015;

Investigations by the National Tteasury on behalf of PRASA;
Investigations by Werksmans Attorneys on behalf of PRASA;

All records and judgments of the courts and other atising from state capture, corruption

and frand at PRASA;

The Horwath Forensics Report produced by Mr Ryan Sacks on behalf of the Ditectorate

of Priority Crimes Investgarion (DPCI) into the Swifambo Rail Agency;

The Ocllerman Report prepared on behalf of the State Caprure Commission into

Siyangena Technologtes;

The affidavits, documents and oral evidence before the State Capture Commission in

relagon to PRASA;

The final report and recommendations of the State Capture Commission and the duties

of Parliament in relation to the Commission’s tepott; and

#UniteBehind’s wotk, expetience and evidence in relation to the collapse of the
commuter rail services; state capture, corruption, fraud, malfeasance, maladministration

and mismanagement at PRASA.

' GG41403 25 Tan 2015, p.4



6.

The Patliamentary Ethics Committee and its Registrar must consider all these repotts, aspects

and evidence in its evahiation of our complaint.

THE COMPLAINANTS

7.

10.

The complainants include #UniteBehind, a juristic person acting in the public interest, Zackie
Achmat, and Zukiswa Fokazi, political activists acting in their own capacity and on behalf of
#UniteBehind. Over the last five years, the individual complainants have been integral to the
political representations, public campaigns and litigation on state capture, mismanagement and

maladministration at PRASA.

#UniteBehind is the first complainant in this matter and a not-for-profit company dedicated
to the building of a just and equal society. It is also committed to ending state capture,
particulatly the corruption, maladministration, mismanagement and malfeasance at the
Passenger Rail Agency of South Africa (PRASA) and has built a campaign known as
#FixOurTrains,

I am the second complainant in this matter and my direct interest is the ending of state capture
at PRASA and the construction of a safe, reliable, affordable, efficient and quality public

transport system, specifically, 2 commuter rail service.

Zukiswa “Vuka” Fokazi is the third complainant in chis matrer, and her direct interest
includes the ending of state capture at PRASA and the constructon of a safe, reliable,
affordable, efficient and quality public transport system, specifically, a commuter rail service.

Ms Fokazt's affidavit will be submitred in the next few days.

THE RESPONDENT

11.

The Fifth Respondent 1s Mr Fikile Mbalula (MP), the current Minister of Transport. Mt
Mbalula has previously served in the National Executive as Minister of Sport and Recreation
and Minister of Police. He has been a Member of Parliament since 2009. Minister Mbalula hias
failed to appoint a quorate BoC at PRASA with the requisite skills to manage a complex
patastatal. He has knowingly acted arbitrarily and unlawfully as Minister of Transport and

caused its BoC and executives to act unlawfully since he occupied the position. Mr Mbalula

A



has not only acted unlawfully in relation to the governance and management of PRASA, but

his conduct has also led to the wholeszale destructon of commuter rail infrastructure,

STRUCTURE OF THE COMPLAINT AND EVIDENCE AVAILABLE TO THE
PARLIAMENTARY ETHICS COMMITTEE

12,

14.

The complaint is one of six against cutrent MPs who have been implicated in state captute

and/or maladministration at or regarding PRASA. Itis structured as follows:

12.1. HUniteBehind’s background and engagement with state capture at PRASA.
12.2. My personal background, work and experience as second complainant.
12.3. Constitutional and legal grounds for the complaint.

12.4. The destruction and collapse of PRASA.

12.5. Fildle Mbalula: Overseeing cormption and collapse at PRASA.

12.6. Breaches of the Code of Conduct.

12.7. Cenclusion.

. The voluminous evidence before the Judicial Commission of Inquiry into Allegations of

State Capture 1s available to the Joint Committee on Ethics and Members® Interests
(Parliamentary Ethics Committee) and its Registrar. #UniteBehind also has a record of
evidence available to the Parliamentary Ethics Committee. [ am advised that the evidence
gathered by #UniteBehind for this complaint and which forms the basis of this affidavit
complies with the law of evidence as used in ordinary legal proceedings in our courts. Every
effort is made to rely on evidence under oath, published official documents including
reports, unpublished documents revealed through protected disclosure (whistle-blower)
evidence; submissions to Parliament, letters, court records, judgments, WhatsApp messages,
complaints to the Judicial Service Commissien and the Bar Council - this evidence is largely
vetifiable and common cause. There may be minor disputes of fact between the parties in
media reports, press statements, pamphlets and audio-visual materials. These sources,

however, largely confirm what is common cause in relation official reports.

I have been personally and directy involved in the gathering of most of the evidence and T
have studied all the documents attached to this affidavit. Alongside my colleagues and legal

advisors, I have also been involved in drafting #UniteBehind reports, affidavits and letters



15.

16.

used 1 this affidavit. The protected disclosures used in this affidavit were handed over to me

petsonally or to attorneys for #UniteBehind.

Evidence from comumuters based on their individual experience of the decline of the
Passenger Rail Service Agency of South Africa (PRASA) since around the year 2000 can also
be made available to the Parliamentary Ethics Committee. Commuter experiences of crime,
delays, lack of communication, inadequate rolling-stock and the latgely disastrous and
dysfunctional state of the tail service. They are made by #UniteBehind activists who use

trains or commuters that self-organised through WhatsApp Groups ot Facebook.

The Annexures attached to this affidavit will be supplemented, along with supporting
affidavits from activists, commuters, trade unions, religious leaders, and other concetrned
individuals and organisations. ZAl details the evidence on state capture, cotruption, fraud,
malfeasance and mismanagement at that the Parliamentary Committee on Ethics must

consider.

#UNITEBEHIND BACKGROUND AND ENGAGEMENT WITH STATE CAPTURE
AT PRASA

17.

18,

19.

#UniteBehind was formed as a coalition of people’s movements, legal, policy and support
organisations advocating for justice and equality. Coincidentally, it emerged out of the Ahmed
Kathrada Memonal Service held at St George’s Cathedral in Cape Town on 6 April 2017 to
protest the assault on the democratic state epitomised by the Cabinet reshuffle that saw the

removal of Mr Pravin Gordhan and Mr Mcebisi Jonas from the Ministry of Finance,

HUniteBehind 1s now a non-profic company (NPC) that supports organisations and coalitions
such as the Ahmed Kathrada Foundation and Defend Our Democracy. In turn, #UniteBehind
1s supported by various movements such as Reclaim the City, Movement for Care, Ndifuna

Ukwazi, Free Gender and others.

One of #UniteBehind’s key missions is to build a just and equal society where 21l people share
in the counuy’s wealth, participate in the decisions that affect their lives, and where the

envitonment is sustainably protected for future generations



21,

22,

[
!

24,

- One of our central demands is the building of a safe, reliable, affotdable, efficient and quality

public ransport system, in particular a comrmuter tail service. It seeks to achieve this by taking
positive steps to end the following in respect of PRASA: the endemic cotraption; its capture;
political interference by the Executive; and incompetence and maladministration. We are
committed to ensuting that commuter rail services are devolved to local and provincial

governments in line with the Constitution, legislation and long-standing govemnment policy.

In order to achieve these difficult and important aims, we study documents dealing with state
capture in general and of PRASA. We study the functicning of the rail system, relevant laws
and the history of rail services. We then pass that knowledge on to activists, otganisations,
Govetnment and the public. In addition, we engage with and vrge those in authority to
prosecute companies and individuals against whom PRASA has laid charges and, where

necessary, we hold protests and pickets.

We have also engaged with PRASA officials, Parliament, successive Ministers of Transport,
the Office of the President, the Office of the Chief Justice, and others regarding state capture
at the rail agency and the mismanagement, incompetence and collapse of the rail service. These
enigagements have largely been frustrating, leading to meetings after meetings with unfulfilled

promises by those in power.

. #UniteBehind has used the Courts to advance our goals, in opposition to PRASA (when it has

heen mismanaged) and the national government, and to suppott PRASA (when it has been
cotrectly managed) in its efforts to eradicate corruption and mismanagement. At every point,
we work from the perspective of the commurters whose tight to decent (i.e. safe, reliable,
affordable, accessible, and efficient) public transport has been impeded by the crisis that has

devastated the commuter rail service in South Africa.

In this complaint, #UniteBehind acts in its own interests, the interests of its affiliates and their
memlbers; the interests of its comnmuter members; and the broader rail commutin g cotnmunity.
We alse act in the name of PRASA employees and whistle-blowers who cannot act in their

own interest. Finally, we act in the public interest.



MY PERSONAL BACKGROUND, WORK AND EXPERIENCE

25,

26.

21,

29,

In 19706, I jomed the high school students’ revolt and I have been a political acdvist and
socialist since then. Over the last 44 years, my activism, experience, education and knowledge
in the spheres of politics, history, economics, law and political campaign work was enriched

by mentors and many comrades.

I was recruited to the African National Congress (ANC) when I was 18 years old by the late
Johnny Issel and Hennie Ferrus at the then-Victor Verster Prison. I was detained in solitary
confinement, convicted and held under preventative detention five times as a child. I was
also part of the United Democratic Front and have wotked in youth and civic movements,
trade unions, gay and lesbian otganisations and primary health care organisations. In 1985, 1

joined the Marxist Workers Tendency of the ANC.

During the advent of democracy, I worked at the AIDS Law Project (ALP) and was a
memmber of the South African Law Commission Working Committee on HIV/AIDS. T was
one of the founders of the Treatment Acton Campaign (TAC). The TAC wotked with
Parliament until the ANC removed its MPs who were critical of 1ts HIV/AIDS policy, such
as Dt Abe Nkomo, Dt Essop Jassat and other members of the Health Portfolio
Commuittee. Alongside the Arms Deal, the silencing of ANC MPs who were critical of the
then-President and Minister of Health on HIV weakened Parliamentary oversight. TAC
stmilarly worked with allies in the national and provincial Health Departments. Just as in the
case of PRASA, we worked with whistle-blowers at every level of the state including

Parliament,

. I helped establish Equal Education; the Social Justice Cealition (5]C); Ndifuna Ukwazi and

Reclaim the City ameng other organisations.

I have a personal interest in PRASA for the following reasons. My wider family,

comrades, and 1 have been and are reliant on public transport (rail and buses) and semi-
private teansport such as mini-bus taxis, Uber and the cats of friends to commute or travel
long distances. From 2001, T became conscious of the collapse of the commuter rail service
because of the violent crime and deaths on the trains. The murder of Juan van Minnen, and

his parents” fight for justice culminated in the CC’s histotic decision in Rae#/ Communter Action



Group aid Others v the Sonth African Rail Comntuter Corporation (tf a Metroratl) and Qtbers and the
final settlement in the Western Cape Court. One of the outcomes of that matter was the
nvestment of billions of Rands purportedly for new and improved infrastructute including
rolling stock, secure access to train stations, communications and CCTV surveillance. This
comncided with upgrades for the 2010 World Cup. Since that timne, I have petsonally taken
interest in developments at PRASA and as a consequence became aware of the corruption
and later state capture at the rail agency. As detailed below, instead of reducing violent

critne for train comimutets, it has become much worse.

CONSTITUTIONAL AND LEGAL GROUNDS FOR THE COMPLAINT

30.

31.

Lad
I

33,

34,

35.

State capture at PRASA, its mismanagement, maladministration and collapse must be
attributed to the unlawful actions of vatious actots, some of whom are current MPs, such as

Mt Mbalula.

As the Respondents in this complaint violated the Constitution, a range of laws and

Parliament’s Code of Conduct.

. In his executive, oversight and governance roles at the Passenger Rail Agency of South

Africa, Mr Mbalula has through his acts and omissions failed to ptevent injury, loss of life,
the destrucrion of infrastructure, the loss and persecution of competent, qualified, skilled and
ethical professionals, the wholesale theft of assets, corruption worth billions of Rands and
state capture. In fact, he has facilitated and enabled state capture and corruption through a

failure of his ethical and legal duties of care.

Mr Mbalula has directly contributed to violations of the rights of workers and work-seekers,
students, the elderly, inftrm, women to safe, reliable, affordable, accessible and efficient

commuter rail service.

The collapse of the commuter rail services for which the Respondent must assume
leadership responsibility has violated, among others, the rights to life, dignity, bodily and

psychological mtegrity, work, education, health and freedom of movement.

The Respondent has violated section 195 of the Constitution which requires organs of state

and individuals to, among others, promote and maintain a high standard of professional



ethics, promote an efficient, economic and effective use of resources, and ensure an

accountable public administration.

THE DESTRUCTION AND COLLAPSE OF PRASA AND ITS IMPACT ON
COMMUTERS

36. UniteBehind’s #FixOurTrains campaign aims to address the governance issues at PRASA, to

37.

38.

39.

40.

root out corruption in PRASA, and to fix the dysfunctional commuter-rail services.

Violence and train delays have a severe impact on hundreds of thousands of commuters who
are dependent on Metrorail services. The rail system is the most affordable mode of
transport that is accessible to mainly Black African and Coloured working-class commutets,
many of whom ate women, children and people with disabilities. When commuters are
prevented from using the trains due to the levels of crime on the trains, at train stations, and
in areas surrounding the stations, as well as when trains are not working, they are fotced to
meur the added costs of alternative transport. Commuters are, as a result, often late for work,
tisking (and losing) their jobs. This planges many families, alteady struggling with poverty

and harsh prevailing socio-economic conditions, further into poverty.

Almost every week, critmes against women occur on trains operated by PRASA. Women and
girls ave often harassed and sexually assaulted with little-to-no secuity systems present to
protect them. Delays lead to learners losing time at school and at home, as well as exacerbate
crime — to which learners are particularly vulnerable. Whole cattiages are at times held
hostage and robbed when wains are stopped in-between stations. These stoppages result in

further injuries when passengers have to jump-off the trains.

Workers lose income and face threats of dismissal, whilst small businesses are crippled by
absenteeism and late coming. In short, organisational dysfunction and corruption in PRASA
has, and continues to, cost lives. PRASA’s failure has increased the suffering of commuters

and their families and has simultaneously caused serious and major harm to the economy.

Currently, very few Gauteng commuter rail tains are running. In Cape Town, the Central

Line, servicing over 120,000 commuters who ate overwhelmmgly wotking-class and poor N

s

African and Coloured people, has been intermittently shut down from 2017 1o 2018 and



41.

42,

43.

44,

completely shut down since 2019. Only 53 train trips ate tunning per average weekday in the
City, down from 444 in 2019. In 2013, 13% of workers (700,000} wsed trains across South
Africa. In 2020, only 3.3% of workers (150,000) used trains. The figute is likely much lower,
given the continued irregular, inefficient or non-existent comnmuter ail service in much of

the country.

The consequence of a broken commuter rail system, such as we see today, is that more
commuters are forced to use buses and minibus taxis to get to work. This has produced an
unexpected burden on our public and private road transport. The City of Cape Town
estimated, in 2019, that R2.8 billion is lost annually because of the crisis in transpost for
commuters through lost productivity and other economic costs.? This figure is now likely

tuch higher.

A commuter on an howly wage of R17 who spent two hours traveling would have an
effectrve hourly wage of R12.50, once time and expenses are accounted for; a 28% tax

compared to a person whe did not niced to incur these costs.

Money that has been stolen and misspent at PRASA should have gone to making our rail
system safe, reliable, accessible and affordable. We should have competent guards, secured
entry, lights, communicatons, sufficient rolling stock, and no delays or cancellations; but we
do not. Instead, people suffer daily injustice and indignity. The crookedness of the captured
state is a sickness that produces terror, depression and deprivation in the working class and

POOCrL.

The capture of PRASA has brought about the above crisis in rail commuting and the extensive
negative impacts on commuters. #UniteBehind’s complaint is against several cureent Members
of Parliament who have been implicated in corruption and maladministration, relating to
PRASA, and who ate responsible for the breakdown of rail services and the tertible impact it

has had on poor and working class commuters.

MR FIKILE MBALULA

2 See Cape Argus Traffic Congestion in Cape Town costs the City R2.8 billion a year

10

X
$



45.

46.

Mr Mbalula is the cutrent Minister of Transport. He has at all material times acted unlawfully

in relation to PRASA. Among other violations of his oath as a Minister:

45.1. Minister Mbalula ignored our lettets, attempts to meet and memoranda on the
ciisis of leadership, governance, operatdons and state capture at PRASA. The Minister

failed in his duties to act diligently and without delay in these matters;

45.2. He appointed an “administrator” in disregard of the Legal Succession Act;
45.3. #UniteBehind went to court against Mr Mbalula on the above and won with costs;
45.4. ‘The currently suspended Public Protector found that Mr Mbalula acted unlawfully

in appointing Mr Bongisizwe Mpondo as the PRASA administrator who in turn appointed

his coterie of “special advisors;”

45.5. #UniteBehind went to court to ensute the safety of commmuters and PRASA assets

during the crisis and Minister Mbalula continues to oppose the matter;

45.6. Mr Mbalula is directly responsible for the destrucdon of PRASA assets since his

tenure started;

45,7, The PRASA Doatd, spectfically Mr Ramadakane, attempted to flout a High Court
judgment in the Siyangena Technologies matter to the tune of about R3 billion. Mz

Mbalula failed to remove the Board for blatantly unlawful conduct; and

45.8. Similarly, Minister Mbalula is directly inveolved in the Swifambo/Stadler Rail matter

where once again there is a flouting of the coutt order by the Supreme Court of Appeal.

The Public Protector has made several adverse findings against Mr Mbalula,

46.1. The Public Protector found, in 2018, that Mr Mbalula “viclated the Ethics Code
when he undertook a family vacation with his wife and children during the petiod 28

December 2016 to 3 January 2017* and that there were irregularities and improprieties

* Report No. 24 of 2018/19 into allegations of a violation of the Executive Ethics Code, conflict of interest,
improper and/or irregular conduct in connection with funding and/or sponsorship for a family holiday trip
undertaken to Dubai during the period 28 December 2016 to 3 January 2017 by former Minister of Sport and
Recreation Mr Fikile Mbalula,, p.9

&



in the funding of this vacation. Half of the expenses of the vacation wete paid by company
owned by Mr Yusuf Dockrat, a friend of Mt Mbalula, The company paid R300,000 to Mr
Mbalula’s travel agent for the vacation. This is a clear conflict of interest and,
consequently, the Public Protector found that Mr Mbalula’s conduct “was grossly at odds
with the provisions of section 96 of the Constitadon read with the Executive Ethics Code

124

in particular paragraphs 2 and 3 of the Code.

46.2. Criminal charges of corruption and money laundering have also been laid against

Mr Mbalula for his conduct around this vacation.’

46.3. The Public Protector also found, in 2021, that Ms. Fikile’s “appointments of
Messts. Venkile, Khoza and Mpondo respectively, wete conttary to the provisions of the
Public Service Act and other prescripts applicable to the Natdonal Department of
Transport.” The report states that “The appointments were done contrary to the
Dispensation for the Appolntment and Remuneration of Persons (Special Advisers)
Appointed by the Executive Authorites on Ground of Policy Consideration in terms of
section 12A of the Public Service Act which states that the Executive Authorities must
submit proposals/recommendations for the appointment of individual Special Advisers
to the MPSA for approval of the individual’s compensation level before the
appointment/upgrade is effected.” The Public Protector also found that “Messts.
Venkile and Khoza respectively were irregularly paid salaries which are equivalent to that
of the DDG level whilst their appointment were not approved by the [Ministry for Public

Service and Adm.inistration].”_'

47. Further, “The conduct of Minister Mbalula consttutes improper conduct as envisaged in

section 182(1) of the Constitution and maladministration in terms of section 6{4) (a) (i) of the

Public Protector Act.”™

* Public Protector Report No. 24 of 2018/19 n30, p.10
* eNCA. 6 Aug 2019. “AfriForum lays criminal charges against Mbalula.” Online:
hups:/www.enca.coni/news/afriforum-lavscriminal-charges-agsainst- mbaluba
8 Office of the Public Protector. 30 June 2021. “Report No.13 of 2021/22 on an investigation into allegations of
irregular appointment of Ministerial Advisers,” p,1¢

\ S

7 Ibid., p.11
8 Thid.



Mr Mbalula must be suspended and called to account for his impropet conduct and possible
breaches of the Constitution, the laws against cotruption and organised crimes; the unlawful

costs incurred by his futile opposition in court matters and Parliament’s Code of Conduct.

BREACHES OF THE CODE OF CONDUCT

48.

Parliament’s Code of Conduct states that Members must “abide by the principles, rules and
obligations of this Code™ The principles cutlined in the code are: selflessness, integrity,

" Futther, of course, Members must uphold the law."

objectivity, honesty, and leadership.
Members must: “act on all occasions in accordance with the public trust placed in them;
discharge their obligations, in terms of the Constitution, to Parliament and the public at large,
by placing the public interest above their own interests; maintain public confidence and trust
in the mteguty of Parliament and thereby engender the respect and confidence that society

712

needs to have in Parliament az a representative institution.

CONCLUSION

49,

50.

#UniteBehind makes this complaint to ensure that our leaders, and the managers and
employees of PRASA comply with their constitutional and statutory obligatons, and, where
they do not, the bodies to whom they are answerable hold them to account without feas, favour
or prejudice. It 15 precisely because the repositories of power and those who are required to
hold them to account have betrayed the public trust thar the vielation of the tights of
vulnerable people who use trains — particularly the elderly, infirm, people with disabilities,

wommen and children —~ occurs daily.

State capture at any organ of state undermines justice, equality and freedom for working-class
people because it exacerbates inequality through the theft of financial resources required for
Infrastructure, assets and services in our society. Thetre can be little doubt that state capture
also tmpedes growth and stability, This is especially so at an institution like PRASA which is
required to serve the interests poor and vulnerable people. #UniteBehind has a specific view

on the causes of state capture in the cutrent period which is set out below.

? Art. 4.1.1 of the Code of Conduct

12 411, 2.4 of the Code of Conduct

H Art. 4.1.2 of the Code of Conduct

2 Art. 4.1.3-4.1.5 of the Code of Conduct

13



51. A critical set of causal factors underlie the success, scale and gravity of state capture which
benefits local and global corporations. Fitst, the unconscionable inequality in wealth and
income based on the historical articulation of race, class and gender that has arisen through
colonialism and apartheid. Second, a democratic project that has failed to redistribute wealth
and to reduce income inequalities through state-owned enterprises, and the broader state
economic apparatus, has created the material conditions for state capture. Instead, wealth and
imcome inequality have worsened. Third, the existence of a Black {tacially defined as African,
Coloured and Indian) middle-class stratum who witnessed that the eatlier “Black Economic
Empowerment” project in the traditionally White-owned corporations grossly benefitted 2
narrow band of pohtically connected individuals. Consequently, this “left-out™ stratum of
politicians, bureaucrats and their business allies sought to use the state-owned enterprises as a
means to accumulate private wealth and to promote excessive managerial salaries and bonuses
through nepotism, fraud, corruption and malfeasance. This is also true for state capture at

PRASA.

52. T reiterate that i relation to PRASA, we have made many submissions, wiitten numerous
letters, recerved and published information from whistle-blowers, picketed, organised marches
and gatherings, litigated, and organized protests and pickets. Unfortunately, the relevant arms
of the state and PRASA have failed to fulfill their constitutional and statutory obligations

dﬂigentlj.r and without delaj-'

53. Mr Mbalala must be suspended, investigated, eharged and removed from Pariament, Criminal
chatges must be proffered and #UniteBehind will forward this affidavit to the National

Director of Public Prosecutions, Advocate Shamila Batoht

54. T am available to provide moze information, explanation, and any other assistance via oral or
s EXP

written communication.

ABDURRAZACK “ZACKIE” ACHMAT

The terms of Regulaton R, 1258 published in Government Gazette No. 3619 of
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21 July, 1972 (as amended) having been complied with, I hereby cettify that the deponent has

acknowledged that he knows and understands the contents of

is affidavit whicl was signed

and sworn to before me at CAPE TOWN on this uﬁ{(‘day of 3/ 2@2‘2‘

COMMISSIONER OF QATHS

Full ngmes: SMITH TABATA BUCHANAN BOYES
D DAt AL
Addreks: g}mhpfal'?cvl}ﬁ .
COMMISSIONER OF OATHS
] PRACTISING ATTGRNEY, RS.A
Capacity:
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Annexures

ZAlL
The Evidence on State Capture, Corruption, Fraud, Malfeasance and Mismanagement at

that the Patliamentary Committee on Ethics Must Consider
The Public Protector’s Derarled Report

1. Derailed, the 2015 report of the then-Public Protector Advocate Thuli Madonsela, remains
virtually undisputed in most of its conclusions of corrupton, malfeasance and
mismanagement at PRASA under then Board Chairperson Mr Sfiso Buthelezi and Group
Central Executive Officer, Mr Lucky Montana, and a cast of corrupt managers, staff,
business operators and others, The remedial action ordered by the Public Protector has led
to at least three further sets of reports ~ the Treasuty Reports, the PRASA Reports —
conducted by Werksmans — and the final Public Protector’s Report released at the end of
April 2019 by Advocate Busisiwe Mkhwebane.

The Treasury Reports

2. The Derailed Report contained remedial action that would require the National Treasury to
investigate all contracts entered between PRASA and serviee providers above R10 million
between 1 April 2012 and 30 June 2015. Treasury commissioned reports into approximately
216 contracts from about 14 legal and forensic auditing firms. These reports were completed
late 2016. Even though these reports indicated that there was systematic corruption within
PRASA atalmost every conceivable fevel, no criminal prosecutions followed from their

submission.

3. In October 2017, an undisclosed whiste-blower, hearing of #Unitebehind’s mission to
#FixOurTrains, leaked the Treasury Repozts to the organisation through me. I have chosen

not to reveal the name of the person who made the disclosure.

4. #UniteBehind gathered a team of 15 professionals working at univetsites, independent
consultants and civil society bodies. I acted as conveyor of the body, and we produced a
report titled #PRASALeaks. This report is summarised and attached (ZA3). However, there

are several shortcomings in the Treasury Reports.

e
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5. The lumitadons of the evidence in the Treasury are:

5.1. Despite the remedial action of the Public Protector that Treasury and PRASA subinit

the Terms of Reference, it appears that there was no common methodology.

5.2. The absence of 2 common methodology means that comparative analysis on findings

and recommendations are very difficult.

5.3. The format of the reports is not fixed, and so the quality of the evidence and the

conclusions s limited.

5.4

Most fitms employed to investigate the contracts draw very conservative conclusions

appearing to disregard the prescripts of the Public Finance Management Act. A few of
the forensic auditors draw obvious legal conclusions and recommend criminal

investigations and prosecutions.

5.5. The 2012-time limit of the Treasury Reports excludes many contracts entered into by

the Buthelezi Board and the Montana management.

5.6. The reports that were leaked to us were not always the full reports, and often simply the
executive summary. As such we were sometimes unable to evaluate whether a particular

case required further investigation,

6. What is indispurable is that these investigations show chat, under Lucky Montana and Sfiso
Buthelezi, there was corruption, concealment, mismanagement, fraud and an organised state
capture project at PRASA. A general review of the Treasury Reports is sufficient to show

that prosecutions are necessary.

The Werksmans Atiomeys Reports

7. The Werksmans Reports are probably the most controversial because of their scale and
depth. Those who have sought to discredit the Werksmans Reports are primarily people who
are directly implicated — such as Lucky Montana and Sfiso Buthelezi — or parliamentazians

who failed to apply their minds. Charges against Werksmans include ¢he fact that the costs of
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the investigations were excessive {close to R300 million) leading to fruitless and wasteful
expenditure; the appointment of the law firm was unlawful, and the investigations exceeded
their mandate through spying or unlawful surveillance.! However, there is no reason to

question or disqualify the content of the Reports.

8. Though the bulk of the Werksmans work had been completed by 2016, these documents
were not publicly released. In late 2018, these documents were released to #UniteBehind,
who in turn released them to the news agency GroundUp, recognising that the contents of

the reports were in the public interest. We also made them available to Parliament.

9. The Werksmans Reports are directed towards a smaller set of companies than the Treasury
Reports. The Reports are company focused as the prevailing intention of the reports is to
win back money for PRASA from corrupt tenderers, and not to pursue criminal action

against individuals.

10. What is indisputable is that there are many instances of staggering criminality, both on the
part of the executive and management of the rail agency, and on the part of private

companies that did business with PRASA.
The Final Public Protector’s Repott
11. The investigations in the Dervifed report were not complete and therefore the Public

Protector commirted to producing a second report that would consider all of the

investigations done separately and actions taken to address the remedial action. This report

I #UniteBehind holds no candle for Werksmans, we seek only to protect the integrity of reports that demonstrate
almost beyond a reasonable doubt orchestrated corruption and state capture at PRASA. We agree with the
detractors of Werksmans that the amount spent on the investigations appear to be excessive. However, this
requires national regulation and capping on the fees charged by legal, accounting and investigating companies
who milk the state. Werksimans is or was a formal part of the PRASA Legal Panel constituted under the PEMA,
except, in the same way as the security contacts, this panel’s term had expired nearly a decade or more ago. The
Montana-controlled Supply Chain Management team had inexplicably failed to finalise a tender to establish a
new Legal Panel and the roll-over and extension of the contracts of all the law firms on the panel was unlawful.
As to the unlawful nature of the investigations as claimed by Montana and others, their incorrect and spurious

claims can be objectively tested. /
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was issued in April 2019 and #UniteBehind has taken this matter on review to the North

Gauteng Hligh Court (discussed below).

Court Records

12. There have been several court cases regarding State Capture at PRASA. Most of the matters

13.

have been brought by PRASA, some have been brought by companies implicated in
corruption seeking payments from the rail agency, others are matters brought by
#UniteBehind against PRASA or matters where we joined PRASA against corrupt
companies. These court records are largely public except for about 7000 sealed pages in the
matter between PRASA (Applicant) v Directorate of Priority Crime Investigations and the National
Prosseution Anthority. The Howarth forensic report into Swifambe for the DPCI by Ryan

Sacks has been unsealed and is available on the State Capture Commission website.

The following matters are before the Courts or have been completed and their records are

available for scrutiny:

13.1. PRASA v Swifambo Rail Leasing ~igensy (completed),

13.2. PRASA v Dariel Mitbimbehuitn (Fligh Court trial completed),

13.3. PRASA v Siyangena (First Fligh Court review — matter dismissed because out of
ume},

13.4. PRASA » Siyangena and B niteBebind (amicur criae) High Court set contracts aside

and Siyangena appealed to the Supreme Court of Appeal. The SCA reserved
13.5. PRASA # Siyaya (rescission — finalised},

13.6. #UniteBehind v Siyaya, Sheriff of the High corrt and PRASA (withdrawn because of
the subsequent action by PRASA against Siyaya in the North Gauteag High Court),

13.7. Molefe and Otbers » Minister of Transport and Others (finalised),
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74

13.8. #UniteBehind v PRASA and the Minister of Transport (governance matter finalised

through settlement and withdrawal)’,

13.9. #UniteBepind v PRASA, Liformation Offzcer of PRASA and the Minister of Transport

(Access to Information on security contracts and criminal records),

13.10. PRASA (Applicans) v Directorate of Priority Crime Investisations and the National
Prosecittion Anthority with OUTA tutervening,

13.11. H#UniteBebind and Others v PRASA and Others (Interdict on threats, violence and

indmidation),

13.12. #UniteBebind v Minister of Trangport and Others (Minister Mbalula’s unlawful
appointment of Mr Bongisizwe Mpondo as PRASA “administrator” judgment was

granted with costs in favour of #UniteBehind),

13.13. H#UniteBebind v Minister of Transport and Others (Case No: 19976/19) WC High

Court on safety plan,

13.14. and

13.15. #UuiteBebind 1 Pubilic Profector (Review of Second Report).

The court records when used individually are limited because they handle discrete matters,
but when read together speak o a project of state capmure and the collapse of PRASA
services, The matters deal with Ministerial intecference; Board averreach and legality; and
corruption by local and international companies while the recurring names of PRASA
executives, managers and supervisors who defy the Constitution, the PFMA and others

dlustrate a eriminal network. The PRASA against the DPCT (Hawks) and NPA case, together

*In December 2017, a special meeting of the Makhubele Board of Control decided that they would
cancel the Werksmans investigations; #UniteBehind challenged this decision in cowrt and gained

access to the recording and transcript of this meeting through court order,
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with the #UniteBehind matter against the current Public Protector, illustrates the capture or

connivance of investigating and oversight bodies.
Judgments in PRASA state capture and safety matters
15. The following judgments of the High Courts, Supreme Court of Appeal and Constitutional

Court related 1o PRASA must guide the work of the Parliamentary Ethics Comumittee and —

except for the Mbimkhuin matter, which is on appeal — they are final:

15.1. PRASA v Swifambe Rail I easing Agensy (High Court and Supreme Court of
Appeal),

15.2. Molefe and Others v Minister of Transport and Others (finalised),

15.3. PRASA v Sivaya (rescission — finalised),

15.4. PRASA » Sivangena & B niteBebind (amicer cnrvea), and

15.5. PRASA {Applicant} v Directorate of Privrity Crinse Tupertigations and the National

Prosecrtion Autherity mith OUTA sntfervening (fudgment on Molefe’s standing to bring the

application and OUTA’s admission as a party).

16. As stared above, these judgments have set a legal framework that measures functionality and
state capture, but they represent more than this. The judgments illustrate the resistance to
state caprure, corruption and dysfunctional services by PRASA emplovees, previous Board

members, commuters and organisations such as #UniteBehind and OUTA.

Complaints to the Judicial Services Commission, the Pretoria Bar Council and High

Court Application

17. The judiciary has been a bulwark against cormiption, state capure and the attempts to
destroy bodies such as the NPA, the DPCI and Parliament. In the PRASA state capture
matters, the tole of newly appointed Justice Nana Makhubele at the rail agency stands out as
one of the exceptions to the integrity and independence of the judiciary. Former Minister of

y
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Transport, Mr Maswanganyi's unlawful appointment of Justice Makhubele as chairperson of
the Interim PRASA Board of Control is the direct result of this illegality. Various complaints
and their outcomes will also be placed on the record before the Parliamentary Ethics

Commmittee as evidence of state capture at PRASA. They include:

17.1. Justice Makhubele’s complaint to the Judicial Service Commission against Justice
Neil Tuchten for his rematks about her questionable role as Chaitperson of the PRASA
Board of Control and her unexplained, irregular intervention in the Siyays matters.

17.2. Justice Tuchten’s responses to Justice Makhubele.

17.3. The judgment of Western Cape Deputy-Judge President in the mattet between
Justices Makhubele and Tuchten.

17.4. Justice Makhubele’s complaint to the Pretoria Society of Advocates against

Advocate Francois Botes (SC).

17.5. #UniteBehind’s complaint against Justice Makhubele to the JSC.
i7.0. The finding against Justice Makhubele the Judicial Conduct Committee.
17.7. TAN Makbhubele v the Judicial Servives Committee and Otlers (#UniceBehind was one

of the parties sued by justice Makhubele. She withdsew the matter and tendered costs.

The Court record is imporiant.)
#UniteBehind Documents
18. #UniteBehind has had a range of engagements with PRASA, Parliament, the Presidency and
foreign government representatives related to state capture and the peneral operational crisis
at the commuter rail agency. They include:

18.1, Letters to the PRASA Board of Control,

18.2. Letters and Submissions to Patliamentaty Portfolic Committee on Transport,
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19.

18.3. Letters and Submissions to President Cyril Ramaphosa,

18.4. Letters to German and European Union Ambassadors on Vossloh and
Swifambao,

18.5. Letters between #UniteBehind and the National Prosecuting Authority, and

18.6. #UniteBehind statements, leaflets and other documents.

The evidentiary value of these documents is in the facts they coniain on engagement, state
captuse and the failure of the various authorities to respond with the urgency required to deal
with the consequent operational disaster at PRASA. This is nowhere more evident than the

crisis of life and death on the trains.

Audio-Visua! and social media material

20. #UniteBehind will submic a diminutive sample of commuter social media traffic on

WhatsApp and Facebook, as well as its own audio-visual matetial. Specifically:

20.1. Video taken with a phone at Mutual Staton in Cape Town during peak hour

demonstrating over-crowding,

20.0. Video of Shamese Abid whose son Keeno was killed on the trains in 2018, and
20.3. Various samples of social media.
. These videos, Facebook posts and WhatsApp messages illustrate the plight of commuters.

Should the Commission require, the administrators of the various WhatsApp groups based
on the different tail lines (Central, Southern, Northern, Cape Flats and their sub-lines) would

be witling to testify.

Additional Leaked Documents on Security and Other Mattets

22. The protected disclosures include matters of security, state capture, unlawful conduct

including theft and corruption, and are listed below:
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22.1. Letters and coutt settlement between the Private Security Regulatory Authority

(PSIRA) and PRASA on the failure to register security personnel,

22.2, Memo by the Western Cape Regional Security Head, Mr. Ernest Hendricks to
Mr. Tiro Holele at PRASA Head Office on the state of PRASA,

22.3. Letters between PRASA and VBES executives, and

22.4. Provisional Western Cape Public Protector’s Report on Mthura Swartz and other

documents pertaining to his unlawful conduct.

Media Reports

23.

Finally, we will place on record a compendium of media reports from news agencies who

have focused on PRASA. They include:

23.1. GroundUP
23.2 News24 Group
23.3. Daily Maverick
23.4. AmaBhungane
. The conspectus of the evidence above (and morc) paints a picture of a rail agency that

requires a disaster management plan. PRASA was captured by the corrupt inside and outside
the organisation, mismanaged by a criminal network committed to self-enrichment rather
than professional ethics and competence, misgoverned, ill-led and its resources plundered by
profiteering companies in Europe and at home. All the evidence, despite its limitatons, also

points to possible solutions.

=\
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HUNITE
BEHIND

A JUST AND EQUAL SOUTH AFRICA

» 601, 6" Floor, Constitution House Cape Town » [T} $27 21424 5660 « info@unitebehind org.za

Submission to the Portfolio Committee on Transport on State Capture,

Governance and an Emergency Safety Plan

6 February 2018

Introduction to #UniteBehind

o

We present this submission on behalf of #UniteBehind, a voluntary association of people’s
movements, legal, policy and support organisations advocating for justice and equality, The 20+
organisadons which constitute #UnireBehind include, among others, the Alternative Information
and Development Centre, the Centre for Environmental Rights, Women’s Legal Centre, Social
Justice Coaliion, Ndifuna Ukwazi, Equal Education, Women and Democracy Initiagve(Tiullah
Omar Institute), Right2Know (Western Cape) and UDF Veterans Network. These organisations
are supported by communities of faith such as the Western Cape Religious Leaders Forum and the
South African Council of Churches and the Muslim Judicial Council. #UniteBehind is
predominantly Western Cape-based but many of our constituent organisations operate across the

COUnLLY.

#UnireBehind emerged out of the Cape Town Ahmed Kathrada Memotial, beld on 6 April 2017
This event brought together thousands of people from across Cape Town, equally motivated ro
honour the memory of Comrade Kathy and to protest the assault on the democratic scate which at
that dme had just been epitomised by the cabiner reshuffle that saw the removal of Pravin Gordhan
and Mcebisi Jonas from the Ministry of Finance. Gordhan addressed the memorial along with

activist leaders from Black African and Coloured communities from across the Cape Flats.

Our key mission in #UniteBehind is to build a just and equal society where all people share in the
couatry’s wealth, participate in the decisions that affect their lives, and where the environment is
sustainably protected for future generations. One of our central demands is the building of a safe,

teliable, affordable, efficient and quality public transport system, in particular a commuter rail

1
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service. Dealing with the endemic corruption, state capture, political interference by the Executive,
incompetence and maladministration at the Passenger Rail Agency of South Africa (PRASA) is one
of our most immediate and urgent carnpaigns to give effect to the right to safe, reliable, efficient rail

transport for all,

URGENT LEADERSHIP INTERVENTIONS REQUIRED FROM PARLIAMENT; A NEW
PRASA BOARD AND EXECUTIVE MANAGEMENT

4 Safety and security represents an urgent emergency and PRASA is mired in state capture, corruption,
mismanagement and maladministration. The crisis in safety and security cannot be adequately
resolved without simultancously addressing the crisis in governance and management. We therefore
request the following urgent action to bring relief to workers, students, communities and the

economy.

4.1 The Passenger Rail Agency of Scuth Africa (PRASA) will not emerge from the cuerent
crisis unless and until a new board is appointed. Cabinet must instruct the Minister of
Transport to appoint a credible new board with the requisite qualifications, experience,

skills and competencies.

4.2 All those implicated in corruption, mismanagement, maladministratdon must be removed
from PRASA. Parliarnent must instruct the Beard to continue investigations and to support
all criminal and civil proceedings against those involved in state caprure and corruption at

the rail agency.

43 Investugauons must be concluded and the rapid prosecution of cases against all those involved
in the ciiminal enterprise to capture PRASA must be prioritised. In particular, Sfso Buthelezi,
Makhensa Mabunda, Lucky Montana, Mthura Swattz, Roy Moodley, Mario Ferseira, Arthur
Fraser, Manala Manzini, Auswell Mashaba, Josephat Phungula, Chris Mbatha, Daniel
Mthimkulu, Rebecca Setino, Maishe Bopape and Ernest Gow have cases to answer based on
all the available evidence. See our attached annexures and submission to Pariament for further

details on the above individuals.

4.4 Crminal investigations must also include international companies such as Vossloh
Espana/Stadler Rail which has stolen billions of rand through contracts like Swifambo Rail

(locomotives). The relevant European regulatory authorities must be contacted.

2
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4.5

4.6

4.7

A qualifications, skills, competencies and life-style audit is urgently needed for PRASA
management at every level, starting with head office and its Western Cape tegion. The new
Board must lead this audit to ensure that people’s needs are prioritised and the economy
(partcularly in Cape Town where the rail system forms the backbone of all public

transport) 1s stabilised.

All PRASA appointments must be merit based with open competition. Only appropriately
qualified, skilled, competent and experienced people must be appointed at managerial and

supervisory levels.

An urgent safety plan is needed to enable commuters to travel without constant fear of being
crushed to death, thrown from the train or attacked by criminals. We believe the following

are amorng the immediate steps required;

4771  'The reopening of the Central Line with adequate security.

472 Security employed by PRASA must be qualified and PSIRA compliant. They must
be supported by the South African Police Service and the Law Enforcement
Officers of the City of Cape Town. All current security employees must be assessed;
where possible redeploved and trained. Those with serious criminal records must be

distnissed.

473 The protection of commuters and all workers, particularly women, children and
other vulnerable people, must be prioridsed. This can be partally achieved through
securing of stations and their surrounds (ncluding proper lightng and CCTV

surveillance).

474  Separate compartments arte needed for women, children and differently abled
commuters. This has been successfully implemented in other couatries such as
India, Orgamisations such #UniteBehind and the broader commuting public must
be involved in the development of a plan with clear objectives; targets; deadlines and

budgets.

475  Specific details and tmeframes for any such safety plans or measures be

communicated to all commuters.

3
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4.8

4.9

4.10

In Cape Town the passenger rail service must be coordinated and at an appropriate time
transferred to the relevant local authority as contemplated the Draft Whire Paper of the
National Rail Policy ~ June 2017. Much of our work involves campaigning against the anti-
poor and anti-black policies of the City of Cape Town’s DA administration, but in this
instance the City has made a realistic set of recommendations which should be taken
seriously. Most importantly howevez, is that the National Land Transpott Act requires that
all land transpott including rail be integrated with municipal transport. This international
standard is crucial to the provision of efficient, accessible and reliable integrated transport

systems in our metros.

Alrernative forms of transport, like busses, must urgently be provided to commuters who

ordinatily use lines that ate currently suspended ot those facing constant delays.

In the medium term we need a proper plan: How do we stop delays? What new relling stock
is needed? Is there sugplus rolling stock elsewhere? Which of the existing coaches, not in

use, could be upgraded rapidly?

410.1  As much as possibly such rolling stock must be manufactured and procured locally

to develop our manufacturing sector, creating employment and stimulating growth.

The above recommendations combine a set of priorities for parltament, a new boatd, and a Mindster of

Transport to stabilise the passenger mil service in every region. Government {all its different arms and

spheres) cannot save our rail service alone. People who use public tansport, business, trade unions,

schools and communities and #UniteBehind stand ready 1o assist,

THE URGENT ISSUES FACING PRASA COMMUTERS OF SAFETY AND SECURITY
AND THE COLLAPSE OF SERVICE

6

The lack of safety on cur country’s passenger trains is a daily nightmare.

PRASA and Metrorail have never complied with the Consatutional Coutt’s 2004 judgment and

subsequent Court Order of 2009 in Raif Commnter Action Group and 54 Others v Transnet Limited tf a

Metrorail and 3 others (see Annexure 1}, This was a matter brought forward by Leslie van Minnen

who tragically lost his son, COSATU, and many others.

PRASA Western Cape Region currently sources largely incompetent, unregistered and unskilled
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10

11

security personnel who cannot protect themselves, passengers or the assets of the agency. Many
have criminal records. For more information see the 31 May 2017 letter sent by PRASA’s Mr Ernest
Hendricks, Regional Security Manager, to Mr Tiro Holele and PRASA’s Corporate Office (see
Annexure 2). Over 80% of the security staff in the Western Cape are not registered with the Private
Securty Industry Regulatory Authority (PSIRA). Alarmingly the majority of this group are so-called
Military Veterans who cannot be registered because they have criminal records. As #UniteBehind
wrote, in a letter to Minister of Transport, Mr Mkhacani Joe Maswanganyi, on 18 October 2017, the
manner in which security guards have been appointed and the failure to protect people and assets

“can only be described as criminal negligence”. (Sec Annexure 3)

The impression of criminal negligence was amplified when we were provided with 2 copy of a
business plan prepared by the City of Cape Town, sent some time ago to PRASA Western Cape,
offering that “an additional 100 law enforcement officers be added to the City’s resources — split
40% to focus on infrastructure {cable theft and vandalism) and 60% on commuter safety.” This

offer was not responded to by PRASA. (see Annexure 4)

#UniteBehind has sent a lerter demanding among other things an urgent safety and security plan to

PRASA Western Cape’s Regional Manager, Richard Walker, on 12 January 2018 (see Annexure 5).

GENERAL CRISIS AT PRASA: COLLAPSE OF THE SERVICE

The Rail Safery Regulator has reported that there were 495 fatalities, 2079 injurics, and 73
derailments or collisions of PRASA trains, in 2016/17 (see Annexure 6). Most recenty there was a

derailenent or collision:

11.1 derailment at Bellville Station where 10 passengers were injuries - 18 August 2017
1.2 derailment at Plumstead Station — 1 November 2017;
113 collision and derailment in the Free State where 254 passengers were injured and 18 were

killed — 4 January 2018;

114 in Germiston where over 226 passengers were injured;

11.5 in Germiston — 17 January 2017;
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13

14

15

11.6 on the Cape Town Central Line (Sdll suspended) where four trains derailed on a test run

for the resumption — 18 Janunary 2018,

The Central Line, servicing over 120 000 commuters whom are overwhelmingly working-class and
poor African and Celoured, has been shut down since the 8" of January 2018 after a security guard
was murdered. This has cascaded to other sectors of public transport causing unrest for bus and taxi

commurers as well,

Atound 43% of former passengers (~248 500) have stopped using the trains over the past four
years'; on average over 45% of trains are late and around 16% of all trains are cancelled (July 2017)%,

with the exception of the Central Line, which has faced far worse collapse.

Up to 57% of trains have been cancelled duting certain weeks on the Central Line, with an overall

400% inctease in train cancellations in the Western Cape between 2015 and 201 73,

We have reason to believe that PRASA’s management team at a national and regional level, is
incompetent and dysfunctional. This stems from a decade of state capture, corrupdon,

mismanagement and maladministration.

STATE CAPTURE, CORRUPTION AND MALADMINISTRATION

16

17

In August 2015, then Public Protector Advocate Thulisile Madonscla published her report “Deailed”
{No.3 of 2015/16) based on 32 complaints of maladministradon, procurement irregulatities and
corruprion at PRASA. Her report dealr with serious allegadons of tender fraud, nepodsm, cotruption
and conflicts of interest involving former CEO Lucky Montana, amongst othets. The Public Protecror

found that 19 of the 32 complaiats were substanaated.

A new PRASA Board was appointed in August 2014, under the chairmanship of Mr Popo Molefe.

On receiving the Derurfed report, he set about addressing the extremely serious findings and binding

! TDA Cape Town. Comprehensive Integrated Transport Plan 2017 — 2022, (Report by City of Cape Town Transport and
Usrban Development Authority - 2017), pg. 41.
2 Metrorail: Western Cape, Key Stakeholder Engagement Presentation — September 2017
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18

19

22

23

remedial actions. According to a statement by Mr Molefe in 2017

“In accordance with the recommendations of the erstwhile Public Protecior in her teport
entitled Derailed, to address long-standing corruption and governance issues at PRASA. ..
the board instituted and completed significant investigations at PRASA and, consequently,
embarked on litigation to unwind unlawful and corrupt transactions... vindicated most
recently by the judgment of Francis J in PRASA » Sisfambo Rail Leasing (Pty) 14, in terms of
which PRASA succeeded in setting aside an unlawful contract amounting to approxirmately
R2.6bn... also taken steps to compel the law enforcement agencies, including the National
Prosecuting Authority and the Directorate for Priority Crime Investigation, to act against the

wrongdoers.”

A crucial remedial action ordered by the Public Protector directed PRASA to assist the National
Treasury in 1nvestigations of all contracts above R10 million for the period 2012-2015.

These mvestugations, commissioned by National Treasury, and conducted by 13 different prominent
law fiens and forensic agencies, implicate amnong others the current Deputy Minister of Finance Mr.
Sfiso Buthelezi (former PRASA Board Chairperson) in possible criminal conduct along with politically
connected persons known to President Jacob Zuma including Mz Roy Moodley, Atthur Fraser, Mr,

Makhensa Mabunda and M. Mano Ferreira.
The reports reveal a systematic etfort to loot the rail agency,

The major companies directy implicated include S-Investunenis or the “S Group® which includes Siyava
Energy, Siyaya DB Coonsuliing Engineers and Siyava Rail Infrastructure Solutions and Technology.
Swifambo, Voslo Espana, Roval Sceutity, Resurgent Risk Management and Tshireletse Enza
Construction are also direcdy implicated alchough these latter three are not deale with further in this

lettet.

R15bn was the toral value of the contracts investigated by Treasury for contracting periods between
2012-2015. Specifically, R2.5bn can explicitly be attributed to “irregular” and unlawful expenditure.
Anothet R3.5ba is unverifiable due to missing documentation. The extent of missing documentation

and/or missing steps in the procurement process can be atiributed to fraud with ciminal intent.

All the investigators for the Treasury report cited a lack of proper record keeping and missing
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documentation. In many instances the audit trail was destroyed and where it could be followed it

showed lack of compliance with the PRASA’s supply chain management process and the PFMA.

Tenders were awarded without any needs analysis haﬁng been conducted.

Tender and contract rigging was found to be commonplace. Where competitive tendering processes

were followed on the surface, the specs and scoting were rigged to allow preferred suppliers to win.

The reports of these Treasury investigations were leaked to #UniteBehind and became koown in the
media under the heading #Prasaleaks. #UniteBehind published a detailed report on the basis of the
#Prasaleaks. (See Annexure 7)

In 2015 the Auditor General issued several adverse findings against the PRASA board and
management. Howevet, it is noteworthy that the Auditor General failed to come close to detecting and

exposing the systemic rot, corruption and fraud which has been ongoing for years.

Notably, the Padiamentary Portfolio Commitice on Transport failed totally to hold PRASA

accountable to date.

Further, on 3 July 2017, in setting aside the cormipt Swifambo tender award, Jusdee Francis stated as

follows:

“This case concerns corruption by a public bedy concerning a tender thatwill affect the public
for decades to come... Harm has been done in this case to the principle that corruption
should not be allowed 1o tiumph. Hlarm will be done to the laudable objectives of our hard-
foughr freedom if T was not to set aside the award. Haym will be done 10 all the hardworking
and hooest people of our land who refrain from staining themselves with corruption. .. Harm
will be done if the benefactors of the tender were allowed to reap the benefits of their spoils. ..

Corruption will triumph if this court does not set aside the tender.”

Even a cursory perusal of the Auditor General’s 2015 repott, the Public Protector’s ‘Deraited repott,
the judgment in Swfambe and the affidavics filed in other matters, gives much reason to suspect that
offences listed in Chapter 2 of the Preventon and Combatting of Corrupt Activides Act 2004 have

been cormnmitted in relatdon to PRASA.
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Most sericusly, despite mountains of evidence of systemic corruption and seate capture at PRASA, the

Hawks and NPA have failed to act for more than two years (See paragraph 33.3).

PRASA, UNDER FORMER CHAIR POFO MOLEFE; GOES TO COURT TO RECOVER
LOOTED FUNDS

During 2017 PRASA, on instructions from its then-Board of Control, under the chairmanship of Mr

Popo Molefe, instinated legal proceedings against various companies, entities and individuals to

addresses lapses in governance and recover looted funds. The institution of these legal proceedings

followed the forensic investigation that was instituted by the BoC under Molefe and the report of the
Public Protector entitted “Derailed”.

The legal proceedings brought by PRASA were:

331
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Siyangena Technologies (Pty) Ltd: This is a review application against an award of two
contracts to Siyangena for installing security systems at 200 PRASA stations, Former Group
CEOQO, Lucky Montana, and the Project Manager on this project, Luyanda Gantshe, are
implicated. Gantsho has admitted to investgarors that he received the beneficial use of a
penthouse apartment. PRASA’s court papers alleged that Montana had received kickbacks of
R4.9-million. PRASA’s internal legal department (see Annexure 8) are confident of success in
the review because the Constitutional Court has recenty changed the law to allow a public
entity to review its own decision and because new evidence has emerged that shows that

Siyangena knew the contracts were irregular,

Swifambo Rail Agency (Prv) Led (Case No. 2015/42219): This is the famous case where 70
diesel-electric locomotives were acquired that exceeded the maximum height specified. The
tender was worth R3.5bn. (For further details see from paragraph 68 below.) Justice Francis
set aside the corrupt contract with a scathing judgment on numerous grounds including likely
rigging of the tender, Swifambo’s Jack of tax clearance, PRASA’s failute to secute approvals
required by the PFMA and vatious other grounds. Swifambo was granted leave to appeal and

the appeal is underway.

Directorate of Priotity Crimes Investgation and the National Prosecuting Authority (Case
No. 36337/17): This application is for an order directing the Hawks and the NPA to

investigate complaints laid by PRASA in respect of Swifambo and Siyangena. To date the

9
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Hawks have refused, saying that when he signed an affidavit on behalf of PRASA, as
Chaixperson of the Board, which he then was, Dr Popo Molefe Iacked the required authority.

334 KPG Media: In this litigation PRASA cancelled an irvegular tendet based on evidence and
findings in the Public Protector’s Derailed’ report. KGP Media attempted to interdict the
cancellation but PRASA opposed this application successfully up to the Supreme Court of
Appeal

335 A case challenging the unlawful dismissal of the previous Board of Control by Ms Dipuo
Peters, former Ministet of Transport (Case No. 17748/17)

34 Apart from the last two matters, all the others are either pending or on appeal.
35 PRASA is also involved in arbitration with Siyaya before Justice Brand (see paragraph 65 below).

36 Itisimportant to note that PRASA has sill not instituted any litigation flowing from the investigations

of the Natonal Treasury.

ATTEMPTS TO ‘DERAIL’ THE INVESTIGATIONS

37 'The then Minister of Transport, Dipuo Peters, in August 2016, announced that the investigations
into corruption that Werksman’s Atworneys had been commissioned to carry out were to be

curtailed.

38 Ia March 2017, Peters went a step further and attempted to remove the PRASA board. This was

successfully resisted 1n court as “unlawful” and “irradenal”.

39 President Zuma replaced Peters with Joe Maswanganyi in the cabinet reshuffle at the ead of March

2017. However, according to Mr Molefe, the same pattern continued:

“The current minister of transport has, however, continued to attempt to thwart the
operations of PRASA and prejudice its attempts to address Derailed. .. the new minister has
refused to meet with the board; despite repeated requests... rather than dealing wich the
critical substantive issues and supporting the work of the board, Minister notified the board

of his intention to remove the Board in June 2017; and the minister has undermined the

o X

0

Al9



40

41

authority of the board, including its authority to complete its investgations and take steps
in addressing corruption at PRASA. The current minister’s actons, unfortunately, dovetail
with those of his predecessor, who once instructed the board to ‘stop’ the investigations; did
not appoint a permanent CEO even after the board had followed all due processes; and
unlawfully terminated the board’s service prematurely and was rebuked by the court for

having done sc.”

Mr Molefe’s term ended oa 31 July 2017, Since he left corrupt practices appear to have re-emerged,

commencing with the appointment by the Minister of Tragsport, of an “Interim Board”

The Ministers of Transport at the relevant tdmes: Ben Martins, Dipuo Peters and now Joe
Maswanganyl appear to have deliberately turned 2 blind eye to corruption and mismanagement. In

the cases of Peters and Maswanganyi, there appears to be collusion to obstruct justice.

UNLAWFUL APPOINTMENT OF AN “INTERIM” BOARD OF CONTROL “UUNTIL
FURTHER NOTICE”

42

The Minister of Transport appointed “an interim” Board of Control (BoC) for the Passenger Rail
Ageacy of South Africa (PRASA) “until further notice”, on the 19" of October 2017. This
appolntment is unlawful in terms of the Legal Succession to the South African Transport Services
Act 9 of 1989 (the Legal Succession Act), which does not allow for the appointment of an “interim
board”. In the litigation referred o in paragraph 71.5, #UniteBehind has asked the Court to review

the decision and to find that dhe BoC was improperly constirted.

THE INAPPROPRIATE APPOINTMENT OF JUSTICE MAKHUBELE AS PRASA
INTERIM BOARD OF CONTROL CHAIRPERSON

On 5 October 2017, the Judicial Services Commission {JSC) fermally recommended for appointment
Adv Tintswalo Annah Nana Makhubele SC as a judge in the Gauteng High Court. This followed
Makhubele’s interview before the JSC.

On 19 October 2017, Makhubele was appointed by Mr. Joe Maswanganyi, Minister of Transport, as
the Chairperson of the Interim Board of Control of PRASA “until further notice”, The Minister
seems not to have been concerned that he was appointing an Interim Chairperson who had already

been recommended for appointment as a judge.
11
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Two weeks later, on 2 November 2017, Makhubele was indeed appointed by President Zuma as a Judge

of the Gauteng Division of the High Court, with effect from 1 January 2018.

Makbubele confirmed her impending appointment as a judge in her report to the Parliamentary
Portfolio Comnmittee on Transport chaired by Ms Dikeledi Magadzi (MP) on 24 November 2018.

To this day, Makhubele remains Chairperson of the Interim Board of Control of PRASA.

Based on the above, #UniteBehind is concerned about a breach of the separation of powets. As
chairperson of the interim PRASA Board of Control, Justice Makhubele is cazrying out functions in
the executive domain and is accountable to the Minister of Transport, Patliament, the Minister of
Finance and the Auditor-General. Further, #UniteBehind is concerned about the possibility that the

standing of the judiciary could be damaged by one of its incoming members appearing to condone ill-

gotten gains.

The Censtimutonal Ceourt dealt with this question in reladon to former President Mandela’s

appointment of Justice Willem Heath as Head of the Special Investigating Unit. In S4 Association of

Personal Injury Lanyers v Heatl and Oibers (CCT27/00}) [2000] ZACC 22; 2001 (1) SA 883; 2001 (1)
BCLR 77 (28 November 2000) the late President of the Constitutional Court, Arthur Chaskalson,

held the following when declaring Heath’s appointment ualawful:

“Under our Consdrution, the judiciary has a sensitive and crucial role to play in controlling
the exercise of power and vpholding the bill of rights. It is important that the judiciary be
independent and that it be perceived to be independent. If it were to be held that this
intrusion of a judge into the executive domain is permissible, the way would be apen for
judges to be appointed for indefinite terms to other executive posts, ot 1o perform other
executive functions, which are not appropriate to the “central mission of the judiciary.”
Were this to happen the public may well come to see the judiciary as being functionally
associated with the executive and consequently unable to control the executive’s power
with the detachment and independence required by the Constitution. This, in turn, would
undermine the separation of powers and the independence of the judiciary, crucial for the
proper discharge of functons assigned to the judiciary by our Constitution. The decision,
therefore, has implications beyond the facts of the present case, and states a principle that

is of fundamental importance to our constitutional order.”
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50  #UniteBehind wishes to place on record that we have the fullest confidence that judges in our
democratic constitutional dispensaton have followed the prescripts of the separation of powers
because not one member of our judiciary has since occupied post in the executive’s domain. Justice

Makhubele is the only such appointment.

51 Youwill find annexed a confidential letter (see Confidential Annexure 9) sent to #UniteBehind by
the appropriate ranking member of the judiciary in which #UniteBehind is advised of the steps
being taken by said ranking member of the judiciary to manage the problems in regards to Justice
Makhubele. The annexed letter was in response to a letter from #UniteBehind. We have not
currently laid a complaint with the Judicial Services Commission pertaining to Justice Makhubele
because we believe such a course of action can be averted along with any unnecessaty tension or
conflict. However, we believe that Justice Makhubele must resign from the Interim Board with

iminediate effect.

52 The latest egregious act of irregular and possibly corrupt action shows that under the Transport
Minister Joe Maswanganyi and his “Interim” Board chaired by Justice TAN Makhubele, a decision
was taken to “invest” R1 billion allocated to capital projeces in the VBS Bank. President Jacob
Zutna’s unlawful expenditure on Nkandla was paid through this bank and in the astached
memotandum we show that he has benefitted directly from state capture at PRASA. Since at least
November 2017, PRASA bhas been involved in negotiations with VBS Bank and unlawfully
committed o 1avese moaies allocated to improve commuter rail services. The Minister of Transport
Joe Maswangaayi, Justice Makhubele and her Board colleagues along with most of the Executive
Management are cthically and legally compromised. #UniteBehind has gained access (through
whistle-blowers) to letters between PRASA and the VBS Bank. We will provide annexures after this

hearing.

THE RECKLESS APPOINTMENT OF MTHURA SWARTZ AS ACTING PRASA RAIL CEO

53 On 3 Jaouary 2018, the Actng Group CEO of PRASA Mr. Cromet Molepo (who was himself
improperly appointed by the unlawfully appointed Interim Board of Contol) announced the

appointment of a certain Mr, Mthura Swartz as head of PRASA Rail, the main subsidiary in the group.

54 Mr Molepo was appointed despite the fact that he was suspended by KwaZulu-Natal's Umgeni Water
on grounds of serious financial conduct, illegal tapping of communications, and unauthorised

expenditure. He resigned in order to prevent disciplinary action being taken against him. Molepo’s
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36

appointment of Swartz also features in our legal challenge mentioned in paragraph 71.5 above.

It is extraordinary that this appointment happened only days after PRASA’s own lawyers, from a large
teputable law firm, advised PRASA management to immedizately suspend Mt, Mthura Swartz who was
then Executive Manager for PRASA Mainline Passenger Services. This advice was given on 28
December 2017. The basis for the advice was because complainants and witnesses in new matters of
victimisation, intimidation, irregular procurement processes and sexual harassment feared for theit jobs
and/or personal safety. Instead of suspension, Mr. Swastz was on 1 Jaauary 2018 promoted to the
position of Acting PRASA Rail CEO where he has power and control over all whistle-blowers,

complainants, potential witness and documentaty evidence.

On 5 January 2018, we addressed a letter to Justice Makhubele (see Annexure 10) pointing out the
following:

56.1 Mr. Swartz has provisional findings against him by the Western Cape office of the Public
Protector for tmaladministration, specifically the improper appointment of unqualified and

unskilled persons to senior security positions;

56.2 The Dirccromte for Prority Crme Investigaton (DPCI) (“the Hawks™) in the Eastern Cape
15 investigating Mr Swartz {now the head of PRASA’s rail division) for organising the theft of

rail ines and sleepers as well as corrupdon (Elliott CAS 35/02/2013);

56.3 Eadlier in his carcer, Swartz was found guilty by the City of Cape Town on 8 charges relatng

to an wrregular tender and over-pavment by Rom.

564 At PRASA, Swarz appointed sendor security staff members despite them lacking the
necessary qualificadon, security clearance, firearms training and Private Secutity Industry

Regulatory Authortty registration {(see Annexure 11 for further details on this.)

56.5 Swastz is likely to face charges for a corrupt reladenship with Spanish Ice, a “logistics

company”’ used to transport the stolen PRASA assets.

566 Weare reliably informed that sufficient evidence on cath exists to suspend Swariz on grounds

of sexual harassment, victimisation, intimidation, irregular procurement and corruption.
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56.7 As shown above, PRASA was advised on 28 December of the need to suspend Swastz, before

he was promoted.

To date, we have not received any acknowledgment of, or reply to, out letter to Justce Makhubele that

might provide a reasonable explanation for Swartz’s appointment and continued presence at PRASA.

DECISION OF THE “INTERIM” BOARD UNDER JUSTICE MAKHUBELE TO SUSPEND
PRASA’S LEGAL PANEL, ENDANGERING LEGAL PROCEEDINGS AGAINST LOOTING

58

59

60

61

On 1 December 2017, the interim BoC, under the chairpersonship of Justice Makhubele, convened 2
special meeting at the PRASA Cotporate Office in Hatfield in Pretora, at which various resoluiions

were taken.

One of these decisions was to suspend PRASA’s legal panel, i.e. the group of attorneys that had
provided legal services to PRASA for years. These were, of course, the attorneys working on all of
the above cases intended to recover funds looted from PRASA. Instead, the BoC decided, any legal
services were 10 be scurced not throngh Group Legal Seevices, but through PRASA’s Supply Chain
Management (SCM) department.

This decision received strong opposition from professionals within PRASA. On 5 December 2017,
PRASA’s Group Executive for Legal, Risk & Compliance, Martha Ngoye and General Manager for
Group Legal Sexvices, Fani Dingiswayo, sent Interim Chairperson Makhubele a 15-page memorandum
(see Annexure 12} in which they detiled their strong obijections to the [nterim Board’s decision. They
wroie: “We do not support the part of the draft resolution that states that procurement of legal services

should be done through. the SCM Department.”
The memorandum expressed a number of fundamental concems:

61.1 It says that the Board resolution “appears to be a termination of the panet of attorneys and

not a suspension thercof”.

61.2 It says and that the decision ignores “the risks of not haviag a panel of service providers that
service PRASA on a daily basis™. It explains: “There is alvays a need for legal advice and
representation for project-related work, personal injury, labour issues thar arise ete. It is not

an exageration to indicate that this occurs almost daily. Without a list of service providers who
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are immediately avatable to PRASA, the wotk of [Group Legal Services} GLS will be severely

hampered.”

61.3 That the Supply Chain Management (SCM) department to which the BoC has now delegated
authority to procure legal services is in a “parlous state”, “paralysis” and that twice in three
yeats the SCM Department showed itself to be “inept to procure a panel of attorneys”. They
noted to the BoC that the SCM Department was event unable to provide PRASA with ink
charges ot paper for over 2 month. “Our view”, the memorandum states, “Is that they cannot

be entrusted with the responsibility to procure legal services almost every day.”

62 #UniteBehind has reason to believe that the decision to disband the legal panel is partly intended to
scupper the attempts detailed at paragraph 33 above, against companies such as Siyangena and

Swifambo to recover looted funds.

63  Further, #UniteBehind has received credible information and has reason to believe that the decision
to disband the legal panel is partly intended to enable the settlement of all disputes with the $-

Investments (which included Siyaya) companies of Mr. Makhensa Mabunda.
S-INVESTMENTS AND MAKHENSA MABUNDA

04  S-Investments is 2 company whose sole director is Makhensa Mabunda, a former government official
and erstwhile colleague of Lucky Moatana, PRASA's former CEQ. Mabunda and S-Investments

contro] Stvaya and are strongly linked to Swifambo.

65  Siyava DB Consulting Engincers (Pty) Lid (now in liquidation) and Siyaya Rail Solution (Pry) Lid, are
1mplicated in significant corrupdon and payments to them have been halted pending arbitradon. The
BoC’s apparent tntention to forego the arbitration and settle — in favour of Mabunda and to the
severe detriment of PRASA (and in disregard of the arbitration process underway before Justice FDJ
Brand) — would in our view deprive PRASA of significant resources urpendy required to address the

cusis comunuters face daily and is simply irratonal.

66  In our court papers we contend that the tesolutions taken by the BoC are unlawful for the reason
that they were taken by an ‘interim’ BoC that was unlawfully appointed and is improperly
constituted; and further on the grounds that the resolutions themselves are irrational and accordingly

unlawful because their impact would be to bury all cortuption investigations, litigation and asset
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69

protection. This would—indeed appears designed to—benefit entities such as Siyaya DB Consulting
Engineers (Pty) Ltd and Siyaya Rail Solution (Pty) Lid owned by Mr. Makhensa Mabunda.

In recent weeks it has become common knowledge that Vossloh Espafia (named changed to Stadler
Rail Valencia in 2016 and now owned by the Swiss-owned Stadler Rail AG) the supplier of the too-tall
locomotives 1o PRASA, made a series of payments between February 2014 and October 2015 totalling
R75m as a kickback to Mabunda’s 5-Investments.

Swifambo Rail Leasing was the company Mabunda set up to putchase the locomotives from Vossloh
Espafia for PRASA. Swifambo was set up only a year before PRASA first advertised the tender and

had no track record in the rail industry. It nevertheless won the R3.5bhn tender.

It is important to remember that Dr Popo Molefe stated on affidavit in 2016 that Vossloh Espafia paid
roughly R80m to an Angolan businesswormnan, Maria Gomes, 2 friend of President Jacob Zuma, and to
a local lawyer who'd introduced himself to Swifambo's managing director as a fundraiser for the ANC,
This was allegedly done because Gomes had insisted that ten percent of the tender’s value be paid to

the ANC.

69.1 Lucky Montana’s testimony to the Eskom inquiry has brought up this payment. He claimed
it was initially demanded of him by Dr. Zawveli Mkhize, the former Treasurer of the ANC, that
10% of R465 million of the first payment that was due to Swifambo Rail Leasing be paid to
him. Montana denies the payment was made and daéms he met with Gomes who denied it as

wiefl,

69.2 There can be litde doubt that Montana’s partial wraths revealed to the Eskom Inquiry is not
whisde-blowing but in fact an artempt to cover-up that the crminal syndicate in PRASA is
almost intact and that under his leadership and that of current Deputy Finance Minister Sfiso

Buthelez, they fiercely resisted a takeover by the Gupta syndicate.

#UNITEBEHIND’S ATTEMPTS TO-DATE TO HAVE THE PROBLEMS ADDRESSED

70 We make this submission to Patliament after having made numercus attetnpts to raise our concerns at

all the appropriate levels:

70.1 We have undertaken serious research and education into PRASA state caprure (assisted by
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71

70.4

70.5

whistle-blowers);

We have educated curselves and the need for a decent rail service.

We have produced two podeasts that address state capture and its role in the increasingly

unreliable, unsafe and undignified commuter rail setvice;

We have created a pamphiet on the crisis (see Annexure 13);

We hold monthly public meetings with activists from our affiliate organisations, engage

regularly with commuter groups on social media platforms and have hosted workshops;

We organised protests:

7111 Oan the 17 of November we ogeupied the NPA demanding the immediate arrest of

President Zuma after the SCA reinstatement of corruption charges and the revealing
of his corrupt relationship with Roy Moodley. Eight of our activists were arrested
and held overnight, however all charges were eventually dropped. This followed
unsuccessful engagement with Shaun Abrahams, the National Director of Public

Prosecutions by the UDF Veterans for morte than two months;

71.1.2  We have picketed outside of the Porrfolio Commirree oo Transpors

7113 On the 307 of November 2017 we organised “The People’s Trial of Jacob Zuma
and his PRASA Thieves” where we presented excerpts of evidence to over 2000

people at Cape Town Station.
We have sent letters to the following people:

7121 The Minister of Transport Mr. Joseph Maswanganyi (cc. Chairpersons of the
Portfolio Committee on Transport and Standing Committee on Public Accounts)
re. the Governance and Operational Emergency in Prasa/Metrorail — 18 October

2017 (see Annexure 3),

71.2.2  The Chairperson of the Standing Committee on Finance Mr Yunus Carrim re. the
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71.3

1.4

Governance and Operational Emergency in Prasa/Metrorail — 8 December 2017

(sce Annexure 14).

7123  The Public Protector Advocate Busisiwe Mkhwebane re. Urgent request for release
of areport in the alleged maladministeation, mistnanagement and abuse of resources
and irregular recruitment and labour processes by officials of Metrorail Western

Cape most notably Mr. Mthura Swartz — 30 January 2018 (see Annexure 15).

Letter of demand by our attorneys Bradley Coneadie and Halton Cheadle to:

7131  The Minister of Transport Mr Joseph Maswanganyi re. the appointment of the

interim BoC and the appointment of Cromet Molepo (see Annexure 16).

71.3.2  To the Chaitperson of the intetrim BoC Justice Makhubele re. the BoC’s resolution
{sce paragraph 59; Annexure 17).

7133 To the Nadonal Director of Public Prosecution Mr Shaun Abrahams re.
appointing a special investigator and on the protection of PRASA assets — 25

January 2018 (see Annexure 18).

On 7 August 2017, the UDF Veterans group preseated the NPA with a petition demanding
thar the NDPP urgently proceed with the prosecution of those involved In bribery,
corruption and other telated criminal activites in various insututions, which included
PRASA. The NDPP, Shaun Abrahams, responded that the responsibility for investiga ting
crime lies with police and the Hawks. However, section 22 of the Prevention and
Combatting of Corrupt Activities Act 2004 empowers the NDPP to appoint 2 Special
Director of Public Prosecutions to investgate, whenever the NDPP has reason to believe
that there may be in any building or in the possession or custody or control of any person
any property which may have been used, or is connected with the commission of an
offence listed under Chapter 2 of the Act, or may be the proceeds of such an offence. Our
attorneys wrote to NDPP Shaun Abrahams to explain this elementary legal point and to
request that he exercise his powers accordingly (see Annexure 18). In that letter our
attotneys named individuals that we believe, based on the evidence in reports by the
Auditor General and Public Protector as well as the Swifambo judgment and other

affidavits, have committed offences in terms of Chapter 2 of the Act, namely Mr Makhensa
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Mabunda, Mr Mario PFerreira, Mr Roy Moodley, Mr Lucky Montana and Mr Sifiso
Buthelezi, to name a few., We have advised the NDPP that should he not respond
affirmatively we will be left with no choice but to bring an urgear application to compel

him to do so. To date we have geceived no further response from the NDPP.

71.5 On 18 December 2017 #Uaite Behind and one of its affifiate organisations Equal Education
launched legal proceedings against the Minister of Transport, the NPA and PRASA
(regrettably, including Justice Makhubele in her capacity as Interim Board Chairperson of
PRASA) and others (Case No. 23200/2017) in the Western Cape Division of the High Court.
On 22 December 2017, Justice Siraj Desai postponed the hearing to 19 February 2018, which

is less than two weeks away (sce Annexure 19).
CONCLUSION

72 Thank you for giving this important issue your attention. It literally affects the daily lives of millions
of people. These are poor and working-class people that the Constitution insists must be the state’s

first priorigy.

73 Weintend to make this letter public one week from today, not in order to embarrass you but because

we believe that in order to take the necessary action you will need public support.

74 We hope you have a fruitful year and trust that this letrer is received in the spirit of demonsteating

our commitment towards building an equal and free saciety under the rule of law.

Yours Faithfully,

Members of the #UniteBehind Organising Secretariat
/ \

Zackie Achmat Zukiswa Vuka
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Phumeza Mlungwana

Bazry James Mitchell
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LIST OF ANNEXURES:
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10.

11.

16.

17,

18.

Settlement Agreement between the Rail Commuter Action Group and 54 Others v Transnet
Lirnited t/a Metrorail and 3 others [8232/2005] — 12 June 2009;

Letter from PRASA’s Mr Ernest Hendricks, Regional Security Manager, to Mr Tiro Holele and
PRASA’ Corporate Office — 31 May 2017;

Letter from #UniteBehind to Minister of Transport Joe Maswanganyi re. the Governance and
Operational Emergency at PRASA - 18 October 2017;

Project Business Plan: Project entered into by and between: Transpott for Cape Town (TCT)
and the Passenger Rail Agency of South Aftica — 22 January 2018;

Letter from #UniteBehind demanding amnong other things an nrgent safety and security plan to
PRASA Western Cape’s Regional Manager, Richard Walker - on 12 January 2018;

Rail Safety Regulator, Siate of Safety Report 2016/ 2017, pp 98 — November 2017,

#UniteBehind, Réig, Conseal, Destroy and Fabsify: How State Capinre Happened at PRASA,
#PRASALeaks — January 2018,

Application for leave to appeal in the matter between Passenger Rail Agency of South A frica v
Siyangena Technologies (PTY) LTD and 2 others {2016/7839)] — 21 August 2017,

Letter from ranking member of the Judiciary to #UniteBehind re. Justice Makbhubele — 29
January 2018;

Letter from #UniteBehind to Justice Makhubele re. the appointment of Mthura Swartz — 5
January 2018;

Progtess Report: Alieged maladministration and mismanagement and abuse of resources and
irreguiar recruitment and labour processes by officials of Metrorail Western Cape
[001076/13/WC], Office of the Public Protector — 17 Novembey 2013,

. Memorandum to the Chairperson of the Board of Contral of PRASA from Group Executive:

Legal, Risk and Compliance — 5 December 2017;

. #UniteBehind pamphlet for the #FixOurTrains campsign — 31 October 2017,

- Letter from #UniteBehind to Chairperson of the Standing Committee on Finance Yunus Carrim

— 8 December 2017;

. Letter from #UniteBehind to Office of the Public Protector re. the release of final report (see

Annexure 10} — 30 Januvary 2018;

Letter of demand from #UniteBehind attorneys to the Minister of Transport Joc Maswanganyl
re. the appointment of the interim BoC and the appointment of Cromet Molepo — 8 December
2017,

Letter of demand from #UniteBehind attorneys to the Chaitperson of the interim BoC Justice
Makhubele re. the BoC’s resolution — 8 December 2017;

Letter of demand from #UniteBehind attorneys to National Director of Public Prosecutions re.
investigation and protection of PRASA property — 25 January 2018;
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19. Nonce of Motion and Founding Affidavit in the matter between #UniteBehind and Equal
Education v the Minister of Transport and the Passenger Rail Agency of South Africa
[23200/2017] — 18 December 2017,
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#PRASALEAKS

Rig, Conceal, Destroy and Falsify: How State Capture
Happened at PRASA.

R2.5 Billion Irregular Expenditure

#UniteBehind Report for the Standing Committee on Public Accounts and the
Portfolio Committee on Finance on leaked forensic investigations by Treasury
of about 200 contracts worth approximately R15 billion at the Passenger Rail
Agency of South Africa (PRASA)

Compiled by the #UniteBehind Metrorail Monitoring Project: December 2017

#UniteBehind is a coalition of people’s movements and their suppert organisations. We are
supported by frade unions, faith-based organisations, community groups, women’s
organisations and individnals.

#UniteBehind works for a just and equal South Africa where all people share in the country’s
wealth and participate in the decisions that affect their lives, and where the environment is
sustainably protected for future generations,
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1. Introduction

Corruption and state capture compromises the provision of social goods and basic public services, directly
devastating the lives of people, especially the working-class and poor. This includes unnecessary increases
in the costs of electricity, water, and transportation. In the case of the Passenger Rail Agency of South
Africa (PRASA), state capture and corruption directly disrupt and harm the lives and livelihcods of people
every day.

This year close to 500 passengers have died and over 2000 have been injured according to the Railway
Safety Regulator’. Beyond this terrible cost of lives, such accidents and crime costs railway operators
almost a billion rand (R961 million)®. Almost all passengers routinely suffer physical and psychological
harm. it is estimated that 43% of former passengers (~248 500) have stopped using Metrorail in the Westemn
Cape over the past four years®, On average over 73% of trains are Jate and around 7% of all trains are
cancelled. However, up to 57% of trains have been cancelled during certain weeks on the Central Line,
with an overall 400% increase in train cancellations in the Western Cape between 2015 and 20174,

The most extreme example of this took place in the week of Monday 1 1th December 2017, when Metrorail
issued a statement that all services on the Cape Town Central Line would be suspended until further notice.
They blamed this on extreme vandalism. The full service was still not fully restored three days later, This
line services commuters from Langa, Bonteheuwel and Gugulethu through to Mitchell's Plain and
Khayelitsha.®

The crisis means that passengers are consistently missing work and losing their pay and leave. Such
passengers often lose their jobs as well. Consequently, commuters are desperate to get onto trains and this
is regularly responsible for the deaths and injuries mentioned above. 1t leads people to run across the tracks,
hang out of doors and windows, travel between carviages, or ride on the roofs of overcrowded and shortened
trains, If passengers do make it to work on time, they will probably get home late, leaving them with less
time for their families, let alone for themseives. Such a fifestyle is prone to anxiety. stress and depression.
Individual househelds can suffer catastrophic consequences and ihie local economy suffers greatly, while
corrupt actors at FRASA, the companies that captured them, and our public representatives revel in luxury,
with no fear of prosecution or consequences.

! Railway Safety Regulator. Stare of Safeir Repori 2016-2017. Asailable: [bap.swww i o zainfbybdang ladachub]

# Bratton. L. Railway’s R! bilkion accident and crime bill. {GroundUp, 2017). Available:

[Bitiseffvomss groundop e zataticledss.railways-rl-billion-aee et nd-grine-bili ]

* TDA Cape Tewn. Comprehensive bategrated Transport Plan 2047 — 2022, (Report by City of Cape Town Transpoet aad Ueban
Develepment Authority - 2017), pa. 41,

 Neeba Hinana, A 400% increase in irain canceliations warries the I esrem C ape {Business Day, 2017). Availabic:

[httoe: v ww bustnesslive cozalbd i
* Chabala, ). Metrorail suspends all train services on Cape Torn ce.'maf fine. (News24, 11-12-2017; 10:18) Available:
[hilpsdfarw.aews?4 comSouth Alrica/Mews/ ; ; gztovvn-cemral-ling- 20171211 ]




#PRASALeaks ~ Treasury Forensic Investigation

In 2012, the South Aftican Transport and Allied Workers Union (SATAWU) laid 37 complaints with the
Public Protector. These implicated Lucky Montana the then PRASA General Chief Executive Officer
(GCEO) and other functionaries at PRASA. The complaints alleged maladministration and related improper
conduct involving procurement irregularities, conflicts of interest, nepotism and human resources
mismanagement, including victimization of whistleblowers. When SATAWU tried to withdraw its
complaint, the National Transport Movement pursued the complaint,

On 24 August 2015, Advocate Thulisile Madonsela released “Derailed: 4 report on an investigation into
allegations of maladministration, financial mismanagement, lender irregularities and appointment
irregularities against the Passenger Rail Agency of South Afvica (PRASA)". The Public Protector found
evidence of systemic maladministration at nearly all levels of PRASA’s financial management, tendering
and appointment processes,

One of the most important remedial actions prescribed by Advacate Madensela required the Chairman of
the PRASA Board to “cammission the National Treasury in conducting a forensic investigation into all
PRASA contracts above RE0 million since 2012 and take measures to address any findings regarding
systemic administrative deficiencies allowing ongoing maladministration and related improprieties in its
procurement system.™ One of the reasons this finding was made was because she could not get access to
documents refating to procurement:

“f must vecord that the investigation team and [ had immiense difficulty piecing together
the trairh as information had to be clawed ot of PRASA managemeni. When information
was eventuatly provided it came in dribs and drabs and was incomplete. Despite the fact
that the ineans wsed to obtain information and documents from PRASA included a
subpoena isswed in terins of seciion 7(4) of the Public Protector Act, many of the documents
and information requested are still outstanding.

“I must olso indicate thot the authenticiny of the documents submitied by PRASA
monagement as evdence, principally relating 10 procurement, is doubiful, Many of the
wremuranda jor approval of tenders and related docwments submitied by PRASA
nranagement as evidenes, principally relaiing to procurement is doubtful. " *

In February 2016, the Wational Treasury, in compliance with the Public Protector’s directions,
commissioned forensic investigations into 216 contracts awarded by FPRASA between 2012 and 2015, Of
these, only |3 were found to have been above-board.®

¢ Public Pratector South Afica, Derailed (2013), Sec: 33, (b)Y, 5., p. 49

7 Public Pratector Soulh Africa, Derailed (2015), (xviii}, p. 20

Y Public Pratector South Aftica, Derarled (20135}, (xix). p. 21

 Pauli van Wyk. Sca;p.fo Frasa - Treaswy investigation recommends Sfiso Buthelezt be criminaly charged. (Daily Maverick,
2007 Avaliablc [Iilt /vy, ai]\llld\f‘\-l'l(.k e zafarticle 201 7-06- | (eseorpio-prasa-freasury-investisation-recormue nds-sfiso-
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During most of the period coverad by the Treasury Investigations, PRASA was led by the then Board
Chairperson, Mr. 5fiso Buthelezi (now Deputy Minister of Finance) and Mr. Lucky Montana, GCEO. A
mostly new Board under the leadership of Mr. Popo Molefe was appointed in August 2014 when it became
clear that PRASA’s main subsidiary, Metrorail, which transports more than 1 million people daily, was in
crisis. The new Board worked with Treasury under former Minister of Finance Pravin Gordhan, former
Director-General of Treasury Mr, Lesetia Kganyago and the former Chief Procurement Officer of Treasury
Mr. Kenneth Brown to implement the findings of the Public Protector. PRASA’s reconstituted Board under
Molefe also implenented other findings of the Public Protector while the Treasury Investigations into the
216 contracts over R10 million continued. Wherever they found corruption, they tried to act swifily,

The subsequent dismissal of successive Ministers of Finance (Nhlanhla Nene and Pravin Gordhan) and of
Mecebisi Jonas (Deputy Finance Minister), as well as the departures of key Treasury staff, is the direct result
of efforts to protect the interests of those involved in state capture and systemic corruption. A great deal of
evidence and analysis has proven the command, capture and control of government departments and state-
owned entities by private interests, including the Gupta and Zuma clans as well as their networks. State
capture has bscome synonymeous with the Guptas. This is true but not the whole story.

On the 14th of November 2017, the Parliamentary Portfolic Comunittee on Transport suddenly called a
hearing to discuss corruption at PRASA to follow-up on the former Public Protector’s Derailed Report.®
#UniteBehind activists and commuters attended the hearing where it became clear that the Transport
Minister Joe Maswanganyi, egged on by the Committee Chairperson Dikeledi Magadzi, wanted to focus
on investigators hired by former Board chairperson Popo Molefe, rather than on Sfiso Buthelezi, the billions
lost to corruption and the criminal enterprise that had captured PRASA. Unlike the credible inquiry into
State Capture at Eskom by the Portfolio Committes on Public Enterprises, the Transport Committee
appeared to starl & white-washing process that would target those wanting to expose the corruption and
weaken or conceal the findings of the Treasury Investigations,

In response to this threal to bury the investigation, whistleblowers provided #UniteBehind with the
documentation, in the belief that our work against state caplure in PRASA/Melrorail dentonstrated that the
coalition could be trusted with the findings of the Treasury Jnvestigations. The #PRASALeaks expose a
staggering level of corruption and non-compliance with the constitutional and legal obligations of the rail
ransport agency.

#PRASALeaks indicates that Jacob Zuma may have other eriminal enterprises involved in state capture,
Makhensa Mabunda, Roy Moodley and Maric Ferreira, among others, may be implicated in capturing
FRASA. They parallel the Gupta’s modus operandi acting with the protection of Zuma, Buthelezi and
Montana. The Treasury Investigations threatened to expose the capture of PRASA/Metrorail. Those
implicated fought back by forcing out Popo Molefe, the then PRASA Board Chairperson, and those helping
him to fix the problems at PRASA, shutting down all forensic investigations including that of Treasury.
The complete findings of the Treasury Investigations lave not yet seen the light of day, until now.

W\ inister of Transport on PRASA séare mpmre aﬂegarfans' SAMEA & ATNE audit chalfenges. (Parliamentary Monitoring
Group, 2087, Available: [htéps://pme. REting254 887 ]
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#UniteBehind received about 1500 pages in reporis based on forensic investigations by about §3 forensic
and legal entities. We believe that this information must be made public because the impact of state capture
at PRASA has led to the virtual collapse of the passenger rail network, including the obliteration of
professional capacity and the drastic breakdown in infrastructure and rolling-stock at Metrorail. The impact
on passengers is devastating.

These documents are of vita! public interest. We have therefore released the documents to the community
news site, GroundUp, to assist with investigation and dissemination. We chose GroundUp as they have
consistently held Metrorail accountable for its failures to people who suffer (not use) trains every day.

This Interim Report highlights evidence which points to a level of criminal collusion and widespread
breakdown in professional ethical conduct on the part of the then Board, PRASA senior management,
officials and suppliers. Under Popo Molefe’s short-lived leadership, PRASA laid about 40 charges with the
Directorate of Priority Crimes Investipation (DPCI or Hawks) and the National Prosecution Authority more
than two years ago.

At present, the criminal justice agencies such as the Hawks and the National Prosecuting Authority are
engaged in obstructing investigations and prosecutions, For this reason, #UniteBehind appeals to
academics, journalists, researchers and activists to expose the ¢riminal enterprise that captured PRASA and
demand and take action in the public interest,

While the majority of cases investigated by the Treasury have vet to result in legal action, the PRASA
Board under Popo Moleft took the two biggest cases to court in order to declare the contracts worth about
R7 billion unlawful. The courts have pronounced on these major cases invoiving Siyangena Technologies
and Swifambo Rail Agency. In the case of Siyangena, the coust declined to hear the matter because it was
out of time. PRASA has appealed the case. In the case of Swifambo, the tender process was found to be
rigged to pravide a European company, Vosloh Espana, the contract to provide PRASA with locometives,
Swifambao bas appealed this outcome.

On 3 July 2017, High Court Justice Francis said the following in Passenger Rail Agency of South Africa v
Swifambo Rail Agency (Pivy Lid:

“This case raises issues of fundamental public importance. This case concerns
carruption by a public body concerning a tender that will affect the public for
decades to come, This case is not merely a case abont the public purse being used
to acguire assels thet will be used by the siate or public officials. The public will
matke use of these locomotives for a cansiderable period of time and be direcily
affecred by the benefiis of harm arising fiom the decision to acqrive them from
Swifambo, ..,

Harm has been done in this case to the principle that carvuption showld not be
allowed to trivimph. Harm will be done to the laudable objectives of owr hard
Sought freedom if | was noi 1o set aside the award. Harm will be done to aif the
hardworking and honest people of owr land who refrains firom staining themselves
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with corruption. Harm will been done were I to allow an urlawfil tender 1o remain
intact. Harm will be done to the whistleblowers wha were able fo blow a whistle
to members of the reconstituted board. Harm will be donre if the benefactors of the
lender were aillowed to reap the benefits of their spoils. Harm will be done to the
administration of justice if this award is not set aside from the onset. Corruption
will trivmph if this court does not set aside the tender.”

Swifambo appealed this judgment and the Supreme Court of Appeal is expected to hear this matter next
year'”. The courts have often come to the rescue but it is the decent women and men in PRASA, Treasury,
Transnet and the public service generally who resist state capture by being professional and hard-
working. This report has been made possible by working people who fear for their livelihaods and often
for their lives when they refuse to turn a blind-eye to corruption. They choose instead to defend an ethical
public service that places the needs of Metrorail passengers first. We are indebted to these public servants,

2. P

SA Governing Framework

“(re of the cornerstones of democracy is that government leaders should be held
accountable for how ihey use their power, including how they manage public fimds.
Through organizations aid elecled represeniatives, the public has & duty and a right to
monitor goveritent performance and draw ailention fo broken promises and mismanaged
pubfic resowrces. " ¥

2.} Copstitutional Obligations of PRASA

The Minister and Department of Transport, the PRASA Board, management and staff have a constitutional
duty 10 put the needs of passengers first. The Constitution of South Afriea is the comerstone of the fegal,
regulatory framework within which PRASA must function. In terms of the injunctions of the Constitution,
PRASA:
«  Hasa duty {o promote and maintain high standards of professional ethics;
- Has a duty to make efficient and effective use of resources;
- Isrequired to be transparer, accountable and encourage public participation in policy making;
- Should be development ariented and provide fair, equitabie, unbiased services that are responsive
to community needs:
- Shouid procure goods and services in a manner which is fair, equilable, iransparent, conipetitive
and cosi-effective, protecting or advancing people or categories of people who are disadvantaged
by unfair discrimination,

13 The High coust of South Africa Gauteng Local Division, Passenger Rail Agency of South Afvice v Swifambo Rad! Agency (Piit
Lich (2073742219; [2017] ZAGPIHC [77: [2017] 3 Al SA 971 (G)); 2017 (6) 8A 223 (GJ) (3 Tuiy 201 7). Available: [
htipzitwoww] safliborglegi-hinddisp. piHile=rafoasesi? AGPIHCA0 T 77 imldanery=S wilzmbo ]
'* Engineering News S1|=gﬂzmba welcomes granting of leave to appedi or controct with PRASA, (2017). Availabler
[Littp:fanew engineerinanews oo zajarticleswithinbowwelcomes-granting-of-leave-to-appeal-on-conirct-with-PRAS A-20 1 709
Qﬁ!ren [HIETRIH

*wan der Westhuizen, Carlene; Momitoring Pubkc Pmcm aient in Sou.rh Af Fica: A Reﬁ.’rencc Giide for Chvil Saciety
COrganisaiions: (2013). Available: 5 : ; :

africa-puide/ )
¥ Constitution of the Republic of South Africa, 1996
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2.2 Legislative Obligations

Various laws, regulations and policies apply to the governance of PRASA. By law, PRASA must provide
a passenger rail service that is safe, reliable, affordable, accessible and of an acceptable standard. The
Minister of Transport must ensure that PRASA has sufficient funds, infrastructure and rolling stock to give
effect to this obligation'”. Financial management, procurement and asset protection are the responsibility
of the PRASA, Board and Executive Management.'® ?

Over the last ten years, PRASA failed to fulfill almost every one of its constitutional and legal mandates as
state capture and corruption appears to have become the norm. The #PRASALeaks provides damning
evidence of the scale and institutionalisation of the corruption,

+

J.summary of Findings

The National Treasury commissioned forensic investigations into all contracts PRASA had enmered into
after 2012 with a value in excess of R10 million, in compliance with the remedial action contained in
Derailed(20135), the then Public Protector Advocate Thuli Madonsela’s report on the passenger rail service,

% National Land Transport Act, 5 of 2009;

1 In addition, the following Acts and Policy apply: Legal Succession to the South African Transport Services Act 9 of 1989;
Legal Succession 1o the South Affican Transport Services Amendment Act, No. 38 of 2008; Public Finance Managemem Act, 9
of 1999; Preferential Procurement Policy Framework Act 5 of 2000; Broad-based Black Economis Empowerment Act 53 of
2003; National Treasury guidelines and regulations; Construction Indusiry Development Board Act, 38 of 2000

17 PRASA Supply Chain Management Policy September 2014
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National Treasury contracted t3 forensic and legal firms to carry out the investigations: Bowmans, Delloite,
ENS, Fundudzi, Gobodo, JGL, KPMG, Nexus, PPM, Strategic Investigations and Seminars, PWC, Sekela
Kabise and TGR.

Although the reports do not constitute fully fledged forensic audits, they make damning findings and, where
they had access to sufficient information, make firm recommendations based on the information,
documentation and data made available to them by PRASA and the suppliers. The Treasury Investigations
represent what auditors call “the smell test™, an inquiry into all available paperwork for procurement and
contract management supplemented by interviews with relevant management officials, staff and suppliers.
In virtually every case, the investigator did not have access to the full set of documentation and were
therefore unable to verify whether critical steps had been carried out according to Policy or whether they
had been carried out atall. In most cases investigators were unable to undertake site visits to verify whether
work was actually done, often because the lapse of time would not make this meaningful,

Despite these cautions, the forensic reports point to gross corruption which goes go well beyond the bounds
of finaneial mismanagement and maladministration, too often identified by Parliamentary oversight bodies
and the Auditor-General with respect 1o government departments and other State entities.

Our review of the vast majority of the reports of the investigators reveals dangerous trends and findings.
The Treasury [nvestigations reveal the following:

¢ The extensive, institutionalised corruption at PRAS A/Metrorail directly implicates Deputy Finance
Minister Sfiso Buthelezi, in his then capacity as chair of the PRASA Board and members of the
Board in ¢riminal collusion and negligence.

o There is evidence that President Jacob Zuma’s network of friends and associates including
makhensa Mabunda, Roy Maoodley, Mario Ferreira, Arthur Fraser, Manala Manzini, Auswell
Mashaba and others unduly benefited through their companies from contracts which were
irregularty obtained or for which littie or no documentation exists that can prove legality.

» The Ministers of Transport at the relevant times: Ben Martins, Dipuo Peters and now Joe
Maswanganyi appear to have deliberately turned a blind eye to corruption and mismanagement. In
the case of Peters and Maswanganyi, there appears to be collusion io obsiruct justice.

o The investigation points to Lucky Montana (GCEOQ), Josephat Phungula, Chris Mbatha, Daniel
Mihimkolu, Rebecsa Setino, Maishe Bopape and Ernest Gow as key members of the network in
PRASA that appear to have facilitated the capture of the institution for the benefit of the President’s
Keepers.

+ The companies that are directly implicated include the “S Group” which includes Siyaya Energy,

Siyaya DB Consulting Engineers and Siyaya Rail Infrastructure Solutions and Technology; Royal
Security; Resurgent Risk Management; Tshireletso Enza Construction,
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R15 billion was the total value of the contracts investigated by Treasury and R6 billion of this
amount constitutes questionable expenditure. Specifically, R2.5 billion can explicitly be attributed
to “irregular” and unlawful expenditure or due to irregular appointments, while a further R3.5
billion is unverifiable, due to lack of documentation,

All the investigators found that there was an absence of record keeping and/or documentation.
Information, documents and data were either missing altogether, misplaced, possibly destroyed or
not made available to the anditors. In many instances, where documents were found, they revealed
that the process did not comply with PRASA’s Supply Chain Management policy. Irregular
documentation, in turn, renders expenditure to be iregular. The problem of irregular or non-
existent record keeping spanned the entire supply chain process. Given how widespread the lack
of documentation and/or record keeping is, it is reasonable to make an assumption that this is not
simply a case of poor or incompetent record keeping but rather a deliberate act to facilitate
corruption, where processes were either not followed at all or failed to foliow the prescribed
processes. Without an audit trail, it is not possible to verify whether critical steps in the
procurement process were in fact followed. Without an audit trail there is the ability to syphon
public funds and resources with impunity.

One of the consistent gaps across alf investigation reports is the lack of any information on needs
analysis for individual tenders. This created serious risk of non-delivery and shoddy work. The
lack of a proper needs analysis laid the foundation for tender evaluations which were not based on
providing the best possible outcome for PRASA, but rather on ensuring a preferred provider was
successful. Deviation frem laid down professional standards were recorded in a number of the
investigations, where there were specific lowering of the legislated standards applicable to projects,
depending on the value of the work,

Tender or contract rigging was commonplace. Procurement processes routinely defied the
requirements of both PRASA's own Supply Chain Managemem policies as well as the Public
Finance Management Act and other legislation. Astonishingly, PRASA only established a Rid
Specification Committee in 2015, The failure 1o undertake proper demand management
undermined virtually every tender under investigation, ensuring that bids could not be properly
assessed, scoring would not result in the best supplier being selected. pricing could not be easily
Judged, contracts were inadequate and payments coufd be made which were unrelated to actual
delivery agaihst at objective specification. This failure was too widespread to be considered a
reflection of inadequate technical expertise. It was more likely to be a deliberate attempt to
manipulate the tender process. to allow preferred corrupt suppliers to be appointed.

Where competitive tendering processes were followed on the surface, the scoring of tenders was
manipulated to allow suppliers without the required technical or financial capability to win bids. A
significant number of contracts were awarded through non-competitive processes, in direct breach
of policy and legislation.
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* The investigation reports do not say much about contract management, but where there was the
capacity to investigate, there was evidence of serious non-delivery on contracts, despite the supplier
being paid in full for the services. There was also evidence of price inflation and overcharging,

¢ There is a shocking absence of accountability throughout PRASA, from the Board, through to
senior management, as well as the Finance, Supply Chain and Internal Audit Departments. Some
staff members were disciplined and others dismissed but the leaders of the criminal enterprise
remain unscathed.

¢ The Auditor-General failed to detect the systemic corruption and state capture for several years.

* The Parliamentary Portfolioc Committee on Transport continues to fail in its oversight of PRASA
duties by ignoring clear evidence of state capture and systemic corruption.

® Most seriously, despite mountains of evidence of systemic corruption and state capture at PRASA,
the Directorate for Priority Crimes Investigation (the Hawks) and the National Prosecuting
Authority have failed to act for more than two years,

4. Case Studies: The Mechanisms of Corruption and
Mazladministration

Case Stady 1 ENZA Construction™

ENZA Construction has been awarded over R310 million for three PRASA contracts over the period that
was reviewed; in each case there were a variety of irregularities invoived. With regards to the first of these
coniracts, PRASA published an invitation to tender for the restoration and upgrade of facilities at Saulsville
Station, in Tshwane. This was published an 23 November 201 3. Due 1o the fact that this construction was
estimated to cost R70 million, a Bid Evaluation Commitiee (BEC) and a Corporate Tender and Procurement
Committee (CTPC) would be a legal requirement. These committees would be responsible for adj udicating
the awarding of the contract. At the cutset of this tender process the forensic reviewers noted that the BEC
was 1ot properly constituted and there was no evidence that 8 CTPC was ever constituted, The auditors
note that it was Chief Procurement Officer, Josephat Phungula. who irregularly recommended ENZA
Construction to the then GCEQ Lucky Montana and ENZA was subsequently appointed on the 19" of June
2014. No proper procurement procedures were followed and as of May 2016 a total of R26,749,481.04 had
been paid to the company.

¥ Gobodo Forensic and Investigative Accounting (Bty) Lad. Appofmment of Enza Consiruction {Pty) Lid - Saulsville Siation !
Appointment of Enza Construction (Poy) Led — Upgrade of warehouse facilitics ar Durban Station {Forensic investigation inte
various PRASA contracts. Consolidated summary findings of final reports, 20163 Available:

s worw, prosndup ore zafmwdinfaploadsidocements/PRAS AL eakssS 220Cobodo/Consolida ted a2 0smmary® 20 reportel(

-202031%0200ct0ber®2 0307186 cob.pdf]
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In the second contract that was awarded to this company, ENZA was appointed as the main contractor to
redevelop Mabopane Station. The total contract value was R146,6 million. There is no evidence to suggest
that any official procedures were followed in the awarding of the contract - tender documents, appointments
of the BEC and CTPC, and minutes of meetings are all absent. As of September 2016 the company has
received R121.8 million from PRASA on this contract alone.

In the third and final contract, PRASA published a tender for the upgrading of warehouse facilities at
Durban Station at a limit of R100 million. In this case, documentation shows that the BEC did meet and
reviewed 9 tender submissions that were received. However, there is no evidence that a CTPC was
constituted, which is required for tenders of this size, In fact, instead of a recommendation coming from the
CTPC, it was a recommendation letter from Josephat Phungula to the GCEQ, Mr. Montana, that endorsed
ENZA Construction for the contract at an amount of R97,841,346.33. As the CPO, Mr. Phungula had no
authority to sign or issue a recommendation report. ENZA was paid R95,739,070.32 for the work.

Case Study 2: Sivaya Energy'” and Valucorp™

Siyaya Energy, under the Siyaya Group or S Group’, had initially been appointed by PRASA for the
provision of fuel tanks, bulk fuel services and e-tags. At the same time they had been appointed by PRASA
for the investigation and prevention of fuel fraud. At the start of this contract, this was shockingly not
deemed to be probiematic or a conflict of interest. Irregularities around this appointment and contract
management will be discussed below,

On 03 December 2010, a company by the name of Valucorp CC [which also goes by *S Dayanand Forensic
Consulting’ (SDFC)] was registered as an entity. The Active Principal, Sudesh Dayanand was appointed
on the same date. Sivaya Energy subconiracted their duties of investigation and prevention of fuel fraud to
this company, SDFC. From interviews conducied around thesa contracts, it is suggested that SDFC was
subcontracted by Sivaya Energy within weeks 1o months of them being registered as an engity,

From the available evidence, the Siyaya Group received a total of seven contracts during the period
anatysed. The sole director of the Sivaya Group is Mr. Makhensa Mabunda®!. Siyava Energy received one
contract for R855,738,021.00°. Siyaya DB Consulting Engineers (Py) Lid received five contracts for a
total of R214,909,023.19™ and Sivaya Rail [nfrastructure received one for R69.985.033.00%. For all seven

¥ ENS Forensics (ENS), EXECUTHE SUMMARY OF S1vAYA ENERGY COXNTRACTS. Availahle:

fhites, ey ptedmdue ove sa meder-tpfugde doctnets PR ASAL el 3 SN LSS OREA ST 0620

o N LT RIS MR YL O 202 PR IS A N VEST G A TN i

3 PricewaterhouseCeopars (PWC). The appomtarent of Vatweerp, (REPORT: FORENSIC INVESTIGATION INTO THE
PROCUREMENT OF TIVENTY (200PROJECTS AWARDED BY THE PASSENGER RAILIVAY AGENCY OF SOUTH
AFRICAPRASA). 2018). Available:

[hupsAvoww arounduporg sidnred miuplosdsidocnments PRAS AL cahesr 11 20200 W Fmalt620Report s20Naiional 4620 T reasury
Y20PRASAL 2000 10ets Va2 02804630001 2030 ] 6.

2 Van wyk, P, PRASA accuses SA ‘parmer’ of fraud (Mail and Guardian. 2016). Available: [https:#/me co zafazticles?0 16-06-24-
(O3-PRAS CUSESSR-puriner-0l- fragd 1

B ENS, Section | 34,5
B ENS, Section 2.

M TGR Anorneys (TGR), Sirpa Raif Infrostracture Selutions and Technology (Poy) Ld, INVESTIGATION INTO CERTAIN
SUPPLY CHAIN MANAGEMENT AND CONTRACT AWARD IRREGULATIES BY THE PASSENGER RAIL AGENCY
OF SOUTH AFRICA (PRASA), 2017, Section 4.2. Available;

[Rtpsaiwwew, groudug.ore sa/med ifuploadsidocumentsPRAS A Lanks?13 2510 TGRMN T- Y2 IPRAS A%20R epor e ]

A43 10



contracts, the total value contracted is more than R1,2 billion, Every single one of these contracts have
features that are irregular, For example, findings relating to the single contract to Siyaya Energy, described
above for bulk fuel services and prevention of fuel fraud, for a value of more than R855 million are as
follows:

¢ PRASA did not conduet any due diligence or needs analysis before it advertised the tender that was
given.

e Siyaya Energy had not actually attended the compulsory briefing session regarding the tender but
was still ultimately awarded the contract.

« The Notice of Appointment regarding a thres-year extension of this contract, issued by M.
Josephat Phungula, occurred on 06 June 2014, while PRASA’s board only approved the extension
some eight weeks later, on 3t July 2014.

e ltappears that PRASA’s board approved the extension of this contract even though no procurement
process was followed.

» Upon requesting that PRASA provide documentation on payments made to Siyaya Energy, only
an extract of these could be accounted for, and therefore the total value paid to them for this cantract
could not be established whatsoever. The value paid to them could be higher or lower than R355
million.

SDFC’s subcontracted investigation inte fuel fraud yielded more than 9000 irregular fuel transactions at 43
petrol stations within eight months™. These amounted to a total value of over R20 million, which is
equivalent to approximately (5% of the total fuel costs of PRASA, Sivaya Energy was responsible for
providing an e-fue! system that monitored and accounted for this fraud but irregularities relating to their e-
fliel system were identified. A conflict of interest was therefore noted,

Due to this conflict of interest, PRASA moved to appoint SDFC directly. Their appointment was based on
confitement, a non-competitive process that is usually only indicated in very specific and recognised
circumstances, arguing the fact that Sivaya Energy had chosen to hire them before, for this purpose. The
reasons given for confinement are however not valid. There ace various forensic investigation companies
which could have fulfilled this contract, and any relationship since established between SDFC and Siyaya
Energy would not have dissipated purety because of'the change in appointment structure. Contracts between
SDFC and PRASA, over their total duration, were estimated to be worth over R43 million.

Important findings, in addition to the abovementioned irregularities around the tender procurement
processes, regarding the appointment of SDFC and their services provided include: (1) a contract
agreement, signed by Mr. Montana on 23 April 2013, does not provide how rates per hour or level of staff
used for their services are determined, (1b) does not provide details of the Project Managers on behalf of
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PRASA or SDFC and (Ic) does not state to whom SDFC should report, (2) payments were not supported
by any timesheets and/or supporting documentation as would usually be required for this type of service,
and (3) that during forensic investigations (concluded in 2016), no evidence of any forensic reports being
issued by SDFC could be found or accounted for, despite the company being paid more than R36 million.

Neting that there were large gaps in documentation around these contracts, interviews with pertinent staff
were conducted, While these may be less objective than formal documentation, the findings of these
interviews are summarised below and provide important insights. It was noted that SDFC were paid
according to a flat rate and the payment schedule was adhered to irrespective of proof that services were
provided, or the quality of those services. SDFC was noted, in various interviews, to be reporting directly
to Mr. Montana. An office manager noted that he had never been able to see the content of these reports as
they were provided divecily to Mr. Montana in sealed envelopes. The office manager went on to describe
that upon receiving invoices from SDFC, Mr, Montana had always confirmed that he was satisfied with the
work performed, where after the invoices were approved for payment. At a time when the contract between
SDFC and PRASA was initially coming to an end (in 2013), individuals reported being criticized by Mr.
Montana for raising the topic of this contract ending, during Executive Committee meetings. Mr. Montana
seemed 10 be very supportive of this contract continuing and extensions to this contract ultimately led to it
running until 2015,

Damning findings, highlighted above, were made by SDFC during their time of being contracted to Siyaya
Energy - regarding fuel fraud of at least R20 million. These findings were recognised by PRASA (as
confirmed in CTPC meeting minutes from 10 April 2013) but evidence of disciplinary action or criminal
charges arising from this investigation are severely lacking. On the contrary, contracts with Siyaya Eneray
and other companies in the Siyaya Group were renewed after findings made by SDFC. The majority of
interviews conducted by forensic investigators gave the impression that nothing had ever transpired out of
the work done or the reports written by SDFC. Noting that Mr. Montana was the individual reading and
handling these reports. it would seem that he should be able to give further comment regarding subsequent
investigations and their findings and recommendations. However, Mr. Montana declined the invitation to
any interviews on this topic.

. . @ v s f . [ |
€ ave =umedy 3y Fantlowe Trade 664 5040
A 1

PRASA entered into two contracts with Fantigue Trade 664 CC (Fantique) in early 2012, This company
has no website and it is unctear which individuals are involved, but they appear to be based in Benoni. Both
contraets were 1o do drainage upgrade works. Forensic investigators who were asked to look into this
contract did not receive any documents relating to Fantique’s appointments, the method used to appoint
Fantique or when the appointment was made. After struggling to obtain these documents and details, the
investigators cencluded that, “the documents relating to the appointment of Fantique on both contracts do
nol exist and‘or PRASA does not want to provide these documents and/or that these documeits inay have

2 Deloitte, Findings refating (0 the appoinment of Fantique Trade 664 CC and the payments 1a this supptier, (Finat report;
Forensic investigation into the appointment af and payments made to various service providers of the Passenger Rail Agency of
Souih Africa (PRASA), 2016.), Section 18. Availabie:

[https: v provpdup, ore sadmedia‘upl cadsidocurments PRAS AL eahsD %5300eloitte/PRASA inal%830Repor 15%6200ecam

pertatn2016.ndf j
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been destroyed. ” In light of these glaring gaps in documentation, the total coniract value of R29 million
was deemed to be possibly irregular expenditure,

Missing documentation in this case study goes further than the above. The forensic investigators
experienced and noted the following in their hunt for documentation: (1) unknown PRASA officials had
signed necessary checklists on certain invoices prior to payment, (2) for three payments, totaling R§.2
million, there was ne proof that PRASA had completed this necessary checklist or had invoices signed off
whatsoever, (3) for five payments, totaling R1.7 million, no supporting documentation could be provided
at all, and (4) Fantique could only provide a statement, with amounts, for one payment of R2.8 million.
With reference to points (1) and (2), it is important to note that without valid signatures and completed
checklists, PRASA uvltimately had no proof that the relevant services or goods had actually been provided
before they made these payments,

In the view of the investigators, the PRASA Board has contravened the law (Section 50(1)(a) of the PFMA)
in that it failed to exercise reasonable care to ensure the proper safekeeping of procurement related
documents. Furthermore, in terms of the relevant laws, (Section 83(2) of the PFMA), ali of the PRASA
board members are individually and severally liable for financial misconduct.

Case Srudy & Mavble Arch Cleaning Serviees™

In 2012, PRASA identified vartous stations in Gauteng North, Gauteng West and Gauteng East that needed
to be cleaned. After issuing a request for proposals, Marble Arch Cleaning Services submitted a tender for
the cleaning of stations {n Gauteng West on 25 May 2012. Forensic investigators reported that there was
no evidence of a tender submitted by this company for Gauteng North or East. Marble Arch Cleaning
Services have no website or information available online and therefore we were unable to establish the
individuals invelved in this company. PRASA igsued a Notice to Proceed to Marble Arch on | November
2012 at a cost of R§02,000.08 per month for the cleaning of stations in Gauteng West, and on the same date
a Notice to Proceed at RE13.867.91 per month, for Gauteng North. The reason for a Notice to Proceed for
Gauteng North, when it doesn’t appear that a tender application was submitted, is unclear. The contract
period was stipulated at 12 manths.

On 25 February, 2013, Marble Arch signed a contract agreement stating they would deliver cleaning
services at a cost of R126.,881.09 per month for Gauteng West. This value is very different 1o that in the
Notice to Proceed. PRASA never actuatly signed this contract agreement. The cumuiative value of this
contract aver a period of 12 months would be R1,522 5731.08.

¥ Deloitte. Findmgs reluting to the appomtmen: of Marble Arch Cleaning Sevvices and ithe pavineis to this sipplier. {Fina)
repart: Forensic investigation into ihe appointment of and payments made 1o various service providers of the Passenger Rail
Agcncy of South Africa [PRASA) 2{)]6 | Secuoll 11. Availabte:

ZAVALL ; ot PRAS AL eaks2 2020DctoinePRASA Finali20Repor | 53620 Decem

(https:
Ler%a2 (024 16.pdl]
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Forensic investigators were able to estimate a cumulative value paid to March Arch by PRASA for the
period under investigation. This total came to R58,997,221.93. This is more than 35 times the contract value
expected by March Arch Cleaning Services. R54,868,144 of this amount was in payments that had no
supporting documentation whatscever and moreover, certain invoices were signed off by unknown PRASA
officials. Overall, it is still not clear how many contracts PRASA awarded to Marble Arch due to missing
documentation.

The forensic investigators believed that PRASA’s Board at the time should be held accountable for financial
miseonduct in that it may have contravened Section 50(1)(a) of the PFMA, in failing to exercise reasonable
protection of procurement and financial documents. In terms of section 83(2) of the PFMA, all members of
PRASA’s board sheuld be held liable. The investigators also recommend that PRASA (in collaboration
with the national treasury) consider disciplinary action against PRASA board members at the time for
contravening Section 50{1)(a) of the PFMA.

Case Study 5: BA FENCE & GATE (8AFGY?

SA Fence and Gate (SAFG) falls under the SA Security Solutions and Technologies (SASSTEC) group®.
Former employees and whistleblowers have already made explosive allegations of corruption against this
group in the media®. PRASA’s original contract to SAFG was awarded at R209,874,559.79°". At the
conclusion of forensic investigation into this contract, payments to the value of R295,292,897.77 had been
made, despite less than fifty percent of the work being completed, The forensic investigators have deemed
that all of these payments should be reported to the Nationa! Treasury as irregular expenditure. The evidence
behind the conclusions of irregular expenditure comes from the fact that the tender was not properly
advertised {as should have been done by the acting Chief Procurement Officer, Chris Mbatha and the Senior
Manager for Procurement, Matshidiso Mosholi)®, SA Fence and Gate's B-BBEE certificate could not be
verified, and significant other documentation was missing. The correct processes regarding the constitution
of'the bid evaluation committee (BEC) were not followed.

With regards to specifics of contracts with this compary, SAFG had been contracted fo do a fencing project
at the Walmerton Depat. Due to various problems with the contract, PRASA had to accelerate its
completion at a cost of R8,909,342 which could have easily been avoided, as explained below. SAFG had
also provided a bid quote to PRASA for 236 lights valued at R2,471,061. In addition to this, an employee
committed PRASA to procure additional lights at a cost of R58 million. Correct, legislated procedures were
not followed in the procurement of these additional lights. At the completion of forensic investigations in
2016, only 24 lights of a total contract for 2000 lights had been provided™ - this despite 92% (R53,618,790)
of the contract already being paid. Based on a comparison of payments made and goods provided, PRASA
has ultimately paid about R2,2 mitlion per light.

M Nexus, Sd FENCE AND GATE - EXECUTIVE SUMMARY. Available:

fhrtps=iw wwe eroundup.ore sadmedia‘eploadsidoga mcnl-“PR;\‘anE LEIL‘JE; %H}Nuusfﬁ, A UF ENC EYe2DANDYA200ATE pdf]
2 SA Fence and Gale website. Available: | ;
st amthungane_ Insider claims collusion with 37831 Prisons Tende; Avm]able []_1!5{) siamabhwizane. co zafarticle/0 1 7-06-26-
insider-claims-collusion-with-£3 I8 m-prisons-tender |

* Nexus, 54 FENCE AND GATE - EXECUTIVE SUMMARY. Section 6,

*2 Nexus recommnends discipiinary action against Mbatha and Mosheli for contravening Sec 75 of the PFMA

* Nexus, §4 FENCE AND GATE - EXECUTIVE SUMMARY. Section 7.
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A person identified as Lebaka allegedly instructed SAFG to procure additional lights through Top 6
Holdings (Pty) Ltd, resulting in additional costs amounting to R 27 986 245. According to Nexus, “this
cost could have been avoided had PRASA procured it directly from the supplier Beka-Schreder (with wham
it had done business before) and thus are seen to be fruitless and wasteful”. The procurement through Top
6 Holdings raises a reasonable suspicion, which is reportable in terms of the Prevention and Combatting of
Corrupt Activities Act (PRECCA).

PRASA failed o provide the forensic investigator, Nexus with copies of evaluations concluded by the
Corporate Tender & Procurement Committee (CTPC) to the GCEO as well as the recommendations from
the GCEO to the Finance, Capital Investment and Tender Committee (FCIP). In the absence of the
documents, Nexus concludes that “PRASA failed to do it, which renders the process irregular™

PRASA entered into a formal contract with SAFG (signed on 20 February 2013 and 25 March 2013
respectively). The CTP recommended a deviation of R40,341,400.89 be awarded to SAFG on 15 March
2013, subject to approval of the GCEO of PRASA. A Notice to Proceed was issued by the Senior Manager
Procurement {Mosholi) to SAFG and confirmed the award of R47,083,730.37. As the FCIP awarded the
initial contract, it also had to approve the deviation. PRASA failed to provide any documentation explaining
the difference between the R40,341,400 recommended by the CTPC and the R47 million confirmed by
Moholi. PRASA failed to provide any proof that the FCIP approved the variation. Nexus concludes that
in the absence of documentation that “the award was not fair, equitable, transparent, competitive and cost
effective and thus regarded as irregular”,

Serious questions must be asked as to who stood to gain from this gross abuse of public resources. The
networks of corruption appear to be pervasive, with SAFG aiso having been awarded tenders at Eskom and
the Depariment of Correctional Services™. As reported by amaBhungane, a whistleblower has made a seties
of explosive allegations against the Department of Correctional Services (DCS) and the SA Security
Solutions and Technologies (SASSTEC) group, which is the holding company of SA Fence and Gate™,
The whistleblower alleged extensive collusion between DCS officials and SASSTEC teading up to the
awarding of a R378 million tender for the Integrated Inmate Management System (IIMS) — a software
selution ta keep track of South Africa’s 160 000 strong prison population. The whistleblower detailed the
allegations in a letter to the standing committee on public accounts (Scopa), which is probing irregularities
in the contract, awarded in November 2015,

SASSTEC, is also already embroiled in a dispute with the National Treasury over the tender, which was
awarded to one of its subsidiaries. Treasury attempted to intervene even before the award, warning the
National Commissioner for Correctional Services (Zach Modise) that the fact that only one bidder met the
technical threshold risked rendering the process unfair, unreasonable and uncompetitive.”” News24 reported

S Nexus, 54 FENCE AND GATE - EXECUTIVE SUMMARY, Scction 6.

* Bassan, A.. Yan Wyk, P., Khoza, A, Excinsive: R378m prisons tender scondal, (News24 | 2016). Available: {
hiips:Aaww . news? 4 com/SouthAdrica News/ 3 FRo-nrizons-tender-seandal -2 60414

* amaBhungane, fsider clatms colfusion with 37841 Prisons Tewder, Available: [htlp-i7:
insider-cla ims-collusion-with-t378n-prisens-tender |

3 amaBhungane, fisider claims colfusion with 378M Prisons Tender, Available: [htip./amabhun
insider-eluims. collusion.witha378m-prisons-tender |
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in 2016 that National Treasury, had instructed Modise to apply steps io cancel the contract with any fruitless and
wasteful expenditure incurred through cancelling the eontract should be recovered from Modise personally?.

Case Study 6. Resurgent Risk Management (RRM)YY

Resurgent Risk Management (RRM) are a security company that were co-founded by former State Security
Agency Director General Arthur Fraser and former National Intelligence Agency boss Mr.. Manala
Manzini. Mt.. Fraser already “stands accused of flouting tender processes and submitting false tax
certificates” (Daily Maverick, 2017), A contract to the value of R 52,871,837 was awarded to RRM on
the basis of confinement, This confinement was at the instruction of the GCEQ, Mr. Montana but the
Carporate Tender and Procurement Committee (CTPC) did not recommend or approve the confinement
application, as alleged in the recommendation report that was signed hy the GCEQ. The confinement
application was also substantially unjustifiable in that there was no urgency, emergency, expertise that was
unique, or grounds for secrecy. A budget was not even secured for the project before or after the GCEQ
signed the confinement request. With respeet to the appointment of RRM through confinement, forensic
investigators concluded that “it cannot be excluded that the disregard for proper process...was as a result
of, or in lieu of, gratification as defined in PRECCA”,

Forensic investigators also found that “there are numerous and irreconcilable contradictions between the
CTPC’s resolution in December 2014 and the approved conditions in the approved memorandum™. In light
of this, they recommend that criminal action be taken against Dr Phungula and Mr. Mantsane on a charge
of fraud. seeing as they misrepresented what the CTPC had approved. In addition, the investigating
company Nexus recommended to Treasury and PRASA that criminal action should be taken against Mr..
Lucky Montana, the then GCEQ for failing to comply with his fiduciary and general duties in his capacity
as a member of the Accounting Authority. The Board is advised to report the RRM contract to the SAPS
in terms of section 34 of PRECCA, to ensure compliance with its reporting duty. Furthermore, PRASA
officials who would have known or at least suspected that the approval of the confinement was irrepular,
failed 1o take effective and appropriate steps to prevent irregular expenditure.

Further details pertaining to this contract include the fact that the payment plan was a result of an irregular
approval: included a mobilisation fee that was not justified; and that investigators were unable to make any
finding with respect to the goods or services received due to the lack of evidence and documentation within
PRASA. The available evidence begs the question why PRASA then under the leadership of Deputy
Minister Sfiso Buthelezi and Mr. Lucky Montana had no interest in montioring this contract.

*Basson, A., Van Wyk, P., Khoza. A. Exclusive: RI78m prisons tender scandol. (News24 | 2016). Available: [

hitps fwww news2d comvSonthAfrice/Newsh S Yim-prisons-tendar-scandat-2 o

# Nexus, RESURGENT - EXECUTIVE SUMMARY. Available:

fhups:iwww.crogndin.ore ramediauploadsidocumentsAP RASAL enks/S %2 Nexus RIS URGENT.pdl ]

W Thamm, M. The Principal Agent Network (PAN) Dossier, Part |+ Zuma and Mahfobo knev: abour Avthar Fraser's rogue
fmefﬁgem'e prograrmne. {Daily Maverick, 2017). Available: (hotps:/fwwew dail ymaverick.eo za/uriicle/2041 7-12-03-the-prineipal-
ent-network-pan-dosgier-2ama-and:nabloho-knew-about-sibor-lrasers-rogue~inteltisenewprogrammedt, Wi DIN-aHIE} |
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Case Stady 7: S N Projects Management CCY

This contract, for vegetation control services, was awarded by closed tender to § N Projects Management,
for an amount of R 22,600,000. The market-related rate for cutting vegetation is 15 cents per square meter
and that for spraying herbicides is 22 cents per square meter. According to the S N Project Management
invoice, PRASA were charged R6.60 per square meter, which is significantly inflated. S N Projects
Management operates out of a residential property in Klerksdorp but was awarded this vegetation control
contract in KwaZulu Natal. The company has no website or internet presence. Although classified as being
owned by a black woman, the sole director and shareholder is listed as a Mr, Fesi,

During the evaluation process of tenders for this contract, the Tender Evaluation Committee (TEC)
members all scored S N Projects Management identically, creating the suspicion that there was some
collusion between TEC members with regards to the awarding of this contract. Furthermore, only three of
the four TEC members signed Declaration of Interest confidentiality forms. Additional findings relating to
this contract include the fact that the total value paid does not correspond with that stipulated in the contract.
In terms of the contract, $ N Project Management would receive 50% of the contract value once work was
completed, with the balance after PRASA inspected the work. However, PRASA paid 8.5% (R1,925,893)
after approximately six weeks,

Case Study 8 Supplicr Developinent Programme and the Panel of Emerging
Professional (sic) in Construction Todustry®

PRASA initiated a Supplier Development Programme (SDP) and the Panel of Emerging Professional (sic)
in the Construction Industry (PEPCI) in 2012 in order to broaden the base of suppliers to PRASA and to
ensure that the existing established construction and consulting/professional conipanies had more
competition to bring down prices. They were intended to enable emerging black entrepreneurs and
professionals to estabtish themselves as independent suppliers over a three-year petiod by partnering them
with established companies.

In the case of the SDP, the business case was drafted by Mr, Bopape, the former senior manager of
PRASA’s Supply Chain Management Department on 2 May 2012 and sighed off by the GCEO. Lucky
Montana, on {4 May 2012. The GCEQ approved the PEPCI on the 15" May. 2015, following a tender
process,

PRASA SCM Policy provided for the CPO to procure, through an open tender process, a Competitive
Database of professionals with set remuneration rates which would be valid for three vears. The
competitive database would have a minimum of five approved professional service providers per area of
professional expertise. The professionals would be appointed on a rotational basis, to ensure equitable

' Bowmans, PRASA SN Project Management cc {Repart - Department of National Treasury, 2016). Available;

[htpafwvaw groundun.org saimediaiyuploadsidocunens/PRASA Leake/ ] %20Bovwmans/PRASASIOSNIPROIEC T30 A
MNAGEMENT*%20/K153002 0117 pdf ]

2 Bowmans, PRASA SN Project Management cc {Report » Department of National Teeasury, 2016). Available:

[htipsdsn w proundup ere. zafmedisftiploads/documents/PRAS AL caks? . %2 0B owimuns/ PRASA %205 Ntz
NAGEMENT2LINIK %2003 01.17.pd["]

OIECT9030MA

A50 17



distribution of work. Each award of such work based on technical proposals, every time such services were
required.

The use of both the databases was restricted by legislation and policy to work valued under R350,000 and
even then, a limited competitive process was required, requesting quotations and proposals for how the
work would be undertaken. All the contracts under investigation exceeded R350,000 and the database
therefore should not have been used, or should cnly have been used in exceptional cases.

Against PRASA policy, the GCEQ signed off on a request to approve the appointment by “confinement”
of companies listed in a memo dated 14 May 2012. 62 out of 63 SDP coniractors were appointed as
‘confinement suppliers’. A similar blanket appoiniment was not provided for the PEPCL. However, the
appointments from that panel were either justified using “confinement” or no justification was provided at
all.

In all cases where the database was used without an open tender, the investigators were unable verify the
Justification for such use, In the words on one investigator, TGR, “the automatic selection from the database,
one that stipulates that companies are selected on a rotational basis, suggests the database usurped the
functions of BSC."*®

The investigators were unable to establish how and why particular suppliers were selected to the SDP or
how and why particular professionals were appointed to do work from the PEPCL In all cases PRASA’s
own process of limited quotations, assessment of proposals and use of rotation appears to have been flouted.

The findings in all these cases where a competitive process was not followed, were that the tenders
constituted irregular expenditure. This is a significant finding given that over R1.5b was allocated through
the two programmes.

White the Panel of Emerging Professional in the Construction Industry was established in terms of Supply
Chain Management Policy, the design of this Supplier Development Programme contravenes the law and
PRASA policy.

Further details on the findings in relation to the SDP are contained in Annexure 2.

Case Study 9 Snifambot

PRASA urgently required locomotives and tendered to lease about 80 train engines in 2013. The Swifambo
case investigations was not a part of the Treasury Investigation, it was investigated by PRASA under Mr.
Papo Molefe and it is the only matter that has been considered by a court. The judgment's conclusions is

** TGR., Section 9.5. Available: [ https:fwww. eroundup. org zaimedigupleadsidocumens PRAS ALeaks 3 %2 0TCHR/NT -

SPRASAC I Report pdf ]

™ Passenger Rail Agency of South Africa v Swifmnbo Rail Agency (Pry) Lid 120£3/42219) [2017] ZAGPIRC [77; [2017] 3 All
SA 971 (G, 2017 {6)8A 223 (GD) (2 July 201 7. Available: [ htiprfwwvl sallii areice)-
hin/disp plHilempieases LAGPIHC201 71 72 himl & guervSwilfamby ]
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instructive for almost ail areas of PRASA procurement and contract management, therefore, full finding by
the Court on the tender specification is necessary. Justice Francis found the following:

The tailored specification wnd manipulated scoring

L. Interms of the procurement policy, specifications should have been designed by the Cross
Functional Sourcing Commitiee (CFSC). Insiead the specifications were prepared by Mr.
Mtimkchulu, who was masquerading as an engiveer with a doctorate, He did not have such
qualifications. The specifications ought fo have been drafted to promote the broadest
possible competition, (o be based on refevant characteristics or performance requirements,
and io avoid brand names or similar classifications.

2. Miimkhtlu adopted precisely the opposite approach to the benefit of Swifambo. In
numerous instances items appeared 10 have been included in the specifications 1o ensure
that Swifambo was awarded more technical poinis in the technical evaluation phase of the
procurement process.

3. Ajfew examples would suffice:

i The specification stipilated the number of engine cvlinders at a ¥i2, The number
of cylinders is irrelevant. Vossloh's locomotive had a Vi2.

fi. The bore and stroke specified was 230, 19mm x 279.4mpt, The bore and stroke is
irrelevant, The specified bore and stroke figures were a precise watch for
Vossloh's locomotive,

iif. The engine speed of 904 rpnt was specified, The engine speed is ivrelevan,
The engine speed of 904 rpim was a precise maich for Vossloh's locomotive,

iv. The locomotive weight was specified as 88 ions. This was a precise maich with
Fassiok's focomotive.

v, Alirack gange of 1G63mm was specified. Vosslok's track gonge was 10675,

vi. The iraction effort wes specified as 305KN. This was a precise maich with
Fossloh's focomotive,

vil. A mwlti traciion control with 27 pins was specified. The number of pins is
irrelevant. Yossioh's locomative had 27 pins,

Vili. A tonocogue sirnciire was specified. Monovague structures are more difficult 1o
service as access 10 componenis for maintenance s mude more difficull. Vossloh's
tocantotive has a MORacogLe Siruchoe,

ix. The specification repeatediy stipidated the UIC standord, which is a siandard
method of measivement published by the Imternational Union of Roibweys and
applied in Ewrope. In Sowmth Afica, the Associmtion of Americon Raitroads
standards are applied, not the UIC standard.

4. The inclusion af frrelevant considerations meant that a mamfacitrer with different figures
woirld receive far feveer points in the techmical evafuation than Swifambo. The inclusion of
the above items materially affecied the award of the tender. If those items were excluded
the tender would have been awarded to another bidder, GE South African Technology.

5. The uncanny consislency between irvelevont specifications and the locomotives supplied
by Vossloh cansed some members of the BEC to suspect that the tender had been rigged,
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6. The inference is therefore irvesistible that the specifications were tailored 1o benefit
Swifambe, Swifambo did not attempt 1o provide an alierrative explomation. The iailoring
of the specification was insufficient for Swifambo to achieve the required 70% technical
compliance threshold. Further manipulation of the scoring bids by members of the BEC
was requived. Withowt that imtervention Swifambo would have been disqualified. The
impact of the tailoring and intervention was so marked that Swifambao was the only bidder
to achieve the technical threshold of 70%,

7. It is my finding that the methodology adopted in the scoring process was irrational and or
unreasonable. The items contained in the specification were weighted according 1o their
technical importance. The very purpose of the weighting is 1o discriminate between more
and less important items. The weighting is critical 10 the proper assessment of the bids.
The scoring was not done according to the allocated weights given to each item. The failure
to do so contravenes paragraph 9.9 of the SCM procurement policy which expressly states
that the evaluation of bids should be in terms of the evaluation criteria and the weightings.
The scoring of diesel locomatives and hybrid locomotives on the same score sheet and
conthining and averaging the scores resulted in an iflogical evaluation.

The Court also found that Swifambo and its sole Director Auswell Mashaba was a front for the the Spanish
multinational company Vosioh:

“There is sufficient evidence placed before me thet proves on a balance of probabkilities
that the arrangement behween Swifambo and Vossloh constituted fronting. it is clear theat
Swifambo under the agreemeny with Vossleh was merely a token participant that received
mortelary compensation in exchange for the use of its B-BBEE rating. The B-BBEE points
were the only aspect that Vossioh could nor saiisfy. Vassioh could not bid on ifs own,
Insiead it concluded an agreememt with Swiftinbo in which its B-BBEE points were
exchanged for money. Vossioh muintains complete contral over the operations of the
business and Switanbo's role (s consirained 1o winor admintserative activities, There is no
substantive empowernient evident nnder the agreement betveen Vossloh and Swifanbo,

There is no transfer of skills during the agreement or afier.

The public has a clear interest in the soctaf and economic vights sought to be give effect 1o
innthe B-BBEE Act, At the core of B-BBEE is viabie. effective parficipation in the economy:
through the ownership of produictive assets and the development of advanced skills. The B-

BBEE Aci criminalises condiict that retards the objectives of the Act. Section 130 of the B-
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BBEE Act creaites an gffence where any person knowingly engages in a fronting

practice.”™

Abusing one’s racial classification to corruptly front for any White company or business person and in this
case a European multinational is not enly unlawfiul but immoral, Auswell Mashaba received R800 million
for essentially doing nothing. From the judgment, it is alsc clear that Makhensa Mzabunda had a direct stake
in the Swifambo deal and investigative reporters have found that the then Board Chairperson $fiso
Buthelezi and his brother Nkanyiso Buthelezi were subcontracted “to manage the shipping and logistics”
of the imported locomotives.*® Forensic evidence uncovered by PRASA points to Angolan business woman

Maria Gomes (a close friend of Jacolr Zuma) and the ANC beneficiaries of corruption,

The Spanish multinational Vosloh {now owned by a Swiss company Stadler Rail Valencia) altered the
contract from a lease to a sale and the specifications of the locomotives which do not fit cur rail lines. On
15 January 2018, investigative journalist Pieter-Louis Myburgh reported that Treasury investigations
uncovered “‘payments of over R75m” made to “S-Investments whose sole director is Makhensa Mabunda”

by Vosloh Spain.*" Justice Francis held:

Before doing so, if [ 1ake into account alf the irvegularities and the various steps that were
taken by some employees of PRASA 1o hide those irvegularities, this let Swifambo to gain
a dishonest advantage which in this case was firancial over other bidders and is
tantamount 1o fraud. Frand is defined as an act or cowse of deception, an intentional
concealinent, omission or perversion of truth to gain and wieovfid or wnfair advaniage,
The irregulurities rafsed in this case have unearthed manifestation of corruption, collusion
o fratd in this tender process, There is simply no explanationwhy Swifambo was preferred

to ather hidders ¥

The #Prasal.eaks case studies demonstrate intentional concealment and perversions of truth by the Board,
its Group CEO and a range of the agency’s employees from executive managers and chief procurement

officers to middle-level staff. Corruption in these cases has caused immense harm to millions of people.

* The High Court of South Affice Gawleng Local Division, Passenger Raif Agency of South Afiica « Swifambo Rail Agency
(Pn) Led (2013/42219) [2017] ZAGPIHC 1?7 [2017] 3 AILSA 971 (GJY; 2017 (6) SA 223 {G]) (3 July 2017). Available; [
ipfhwww | saflilors/eai-hin/disp. pl? (ile=raieaset ZAGITHC N IN 77 imald querv=Swifambo |
% Myburgh, PL. Depuy Finance merei scored PRASA renders as agescy chair (Mews24 June 2017) accessed 31 January
2018 hups: o news24.com/S onth Africa/News/exclusive-deputy-finmin-scored-prase-tenders-as-agency-chair-20 1 70603
7 News24 accessed 31 January 2018 hMipst/m news24.com/South Africa/N ewsfexclusive-prasas-spanish-sepplier-paid-r75m-
" consulting-fees-10-montanas-fHend-20180114
¥ Swifambo judgment (para §4)
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5. Findings: What the investigative reports tell of
PRASA irregular expenditure

In compliance with the remedial action in the Public Protector’s report, Derailed (2015), National Treasury
commissioned forensic investigations into all contracts PRASA had entered into after 2012, which had a
value in excess of R10 million. In order to do this, Treasury contracted 13 forensic investigatory firms to
carry out the investigations. These investigatory firms were: Deloitte, PwC, KPMG, Bowman Gilfillan,
ENS, Nexus, PPM, Funduzi, Strategic Investigations and Seminars, JGL Forensic Services, Gohodo
Forensic Investigative Accounting, Sekela Xabiso and TGR.*

The scope of the work carried out by the above forensie investigators was framed by a limited ruandate,
lack of investigative powers such as accessing bank records and time span. As such they do not constitute
fully-fledged forensic audits, yet, they expose criminal syndicates and massive corruption in PRASA. The
recommendations made by investigators are not legal opinions, but rather the reasoned conclusions drawn
from the information, documentation and data made available to investigators by PRASA and the suppliers,
The reports also reveal extreme Jevels of financial mismanagement and maladministration at PRASA.

b R 2.8 billion in byegular expendifare: A look af the nombers

The 193 leaked forensic investigations available 1o Unite Behind reveal startling levels of corruption at
PRASA. All thirteen investigators encountered a lack of documentation, irregular tendering or payment
procedures relating to the contracts investigaied. On various occasions, investigators noted an apparent
unwillingness of senior PRASA officials to cooperate with the investipations and that for particular
documents, PRASA either did not have, did not want to share, or had destroyed documents, For 124 cut of
the 193 reports, investigators cited a lack of documentation provided to them by PRASA. This figure
represenis the portion of investigations for which a lack of data was specifically mentioned in the report
summaries‘recommendations, Only 10 out of 193 reports mentioned that they had access to all necessary
documentation. As a result, investigators were cautious in labeling expenditure as irregular, due to the
insufficient evidence available to them, but noted that the lack of documentation in itself constitutes an
irregularity which warrants disciplinary action and at times criminal action.

¥ all reports are available via GroundUp :
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R 2.5 Billion Irvegular Expenditure at 1in 5 Forensic Investigations
PRASA Recomnend Criminal Proceedings

» Mone « Distiptinary action « Oriming procesdings

In deriving the figures for expenditure presented here, expenditure was flagged as irregular when the
relevant report explicitly deemed it “irregular expenditure” or as an “irregularly awarded™ contract or
extension, in the findings, It should be noted that many reports used more conservative language to describe
clearty flawed or inadequate procurement processes and thus, the methodology we adopted to derive these
figures is lkely to yield a conservative estimate, Using this methodology, we were able to derive that R2.5
billion in irregular expenditare had taken place in the context of the 193 investigative reports we reviewed.
This represents more than a quarter of expenditure in all the investigated contracts. Missing information
could have implications for an additional R3.5 billion in irregular expenditure,

In addition 1o the revelations concerning the extreme levels of irregular spending, these reports also make
recommendations that PRASA be compliant with both its own internal policies as well as national
legislation. such as the Prevention and Combating of Cotrupt Activities Act (PRECCA). When we survey
these findings. we find that one in five investigative reports recommend that criminal charges be laid against
PRASA officials. An additional 33 reports recommended disciplinary action against PRASA officials.
including. on varicus occasions, the then GCEO Lucky Montana, the Board of Control including its then
chairperson and current Deputy Minister of Finance Sfiso Buthelezi.

For 127 our of the 193 reports available 10 vs, the investigators atiest to compromised procurement
procedures. Related to this, we find that a significant proportion of tenders were awarded via confinement,
a non-competitive progess that is usually only indicated in very specific and recognised circumstances, such
as emergencies arising from disasters, In the majority of these cases, investigators find that the reasoning
for confinement was not warranted and led 1o an irregular procurement process. In addition, we algo find
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Percentage of contracts with Irregular expenditure by tendering

inadegquate documentation, by 5% method
tendering method &5 .
78.5% £° 33.84%

f ]

TonfnemantiCiosed tendars Cpen Tanders Upen cener Lanfrement s sencer

that the proportion of contracts which did not have adequate documentation was higher for contracts
awarded through confinement than those awarded via open tendering processes.

£2  Documentation: Leaving vo paper tradl

As indicated above, a key finding in all the forensic reports that were reviewed is the lack of record keeping.
Despite numeraus requests for access, documents and data were either missing altogether, misplaced,
possibly destroyed or not made available to ¢the auditors. In many instances, where documents were found,
they tended not to comply with PRASA’s Supply Chain Management (SCM) policy. lrregular
documentation, in turn, renders expenditure to be irregular. We found that the problem of irregular or non-
existent record keeping spanned the entire supply chain, All key SCM related offices in PRASA are
implicated in the poor record keeping,

A further inference which may be drawn, based on the extent of the missing documentation, is that many
of the steps in the normal supply chain process were simply not followed.

There is a specific lepislative requirement to keep an audit trail from the very start of a procurement process
—1i.e. from the needs analysis. The following are just some of the examples found in the forensic reports of
missing records: needs analysis; bid specification documentation; tender advertisements; procurement
dacuments on the tender process; tender evaluation sheets; bid submission documents from unsuccessful
tenderers; bid scoring sheets; inventories and uasigned documents.

Of particular concern are instances where tender specifications were found to be lacking. This has far

reaching implications as it not only results in a flawed tender process but also impacts negatively on contract
specifications, the ability to manage and monitor implementation and delivery and ultimately on the actual
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services delivered. In some of the most important areas of engineering technical competency, scores were
not noted or were accepted well below the minimum threshold™.

In a number of instances, the forensic auditors reported that findings could not be made regarding payments
because of lack of documentation. The absence of an audit trail facilitates the siphoning off of public funds
and resources with impunity.

Given how widespread the lack of record keeping is, it is not unreasonable to assume that this is a deliberate
strategy and not simply a case of poor or incompstence record keeping. In the Swifambo case the judge
found that documents had been concealed, spirited away or destroyed. This judge found further that even
afier the then GCEO, Montana, had left PRASA,

... he managed to obstruct the distribution of refevani information through a network of associates
wio were collaborating with him. Employees who did not follow were victimised or unfairly
dismissed.

It is therefore probable that the lack of documentation is, in many cases, a deliberate failure to undertake
many of the critical steps in the procurement process, combined with a deliberate attempt to hide corrupt
actions., Where one or two cases emerge, it may be reasonable to recommend that PRASA institute mere
adequate document management and disciplinary action against staff responsible for poor record keeping.

While all the investigators made similar findings, they were not all equally bold in their recommendations,
sometimes erring on the side of caution, given the paucity of records available for scrutiny.

However, this investigation had access to 193 investigations and the patterns of process abuse emerge
across the board. Where this is so widespread as to affect the overwhelming majority of tenders and invalve
all levels of management, different conclusions are unavoidable. This, coupled with an apparent fack of
delivery, irregular procurement processes and extensions and inflated prices, point to criminal conspiracy.

A3 Captare of the procuroment process

It Is because procurement so poipably implicates socio-economic rights that the public has an
imerest in it being conducted in a fair, equitable, trensparent, competitive and cost-effective
manner ", and further thal ... deviations from fair process may themsefves too aoften be svmptoms
of corruption or maffeasance in the process. In other words, an unfair process may betoken a
deliberately skewed process. Hence the insistence on compliance with process formalities has ¢
threg-fold purpose. (a) it ensures fairness (o participants it the bid process; (b) it enhances the

* Gobodo, Gabade Building and Projeces CC (Forensic Investigation into various PRASA contracts -consolidated summary
findings of final reponz. 2016}, Available:

flitps wvny growidie ove.ca-mediamuploads docimients PRASA Leaks 3. S620G0bad:Cvsobidared % 205immmtany B2 lrepart 40
-SA03 1953000 tober 000G eab pdf]

1 Passenger Rail dgency of South Africa v Swifambo Rail Agency (Phy) Lid (2015422193 [201] T ZAGPIHC 177, [2017] 3 all
SA 971 {G)Y. 2017 (6) SA 223 (GH (3 July 2017). Available: | ttpoffwww ] saflii.orefen)-

binddisp pE? fleszaicases/Z AGPIHCA0 11 7] himi&geen=8wiliniho |
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likelihood of efficiency and optimality in the outcome, and (c} it serves as a guardian against a
process skewed by corrupt influence, ™
- Justice Froneman, in his judgement in Allpay Consolidated Investment Holdings (Pty)
Ltd v CEO of SASSA

Various reports highlighted complete disdain on the part of PRASA senior management for both
PRASA’s own Supply Chain Management policies as well as the Public Finance Management Act and
other fegislation and regulations. While not all the reports covered the full spectrum of the supply chain
process, those that did reflected disregard of the entire supply chain process, from demand management
requirements all the way through to contract management.

Demand Management

The Reports showed that PRASA only established a Bid Specification Committee (BSC)* in 2015. Prior
to the establishment of the BSC, the Enterprise Project Management Office (EPMO) was responsible for
approval of budget in respect of each project. It is unclear what further role the EPMO played in
complying with PFMA demand management obligations. In the Swifmnrbe case different committees
failed dismally in meeting the Demand Management requirements, as illustrated by the following extract
from the Swifambo court judgement:

“fir terins of the procurement policy, specifications should have been designed by the Cross
Functionol Sourcing Commiftee (CFSC). Instead the specifications were prepared by Mr,
Mtimkhatu, who was masquerading as an engineer with a doctorate. He did not have such
qualifications. The specifications cught 1o have been drafied ro promote the broadest possible
compeiition, to be based on relevant characteristios or peyformance requirements, and to avoid
brand names or similar classifications "

The failure to undertake proper demand management undermined virtually every tender under
investigation, ensuring that bids could not be properly assessed, seoring would not result in the best
supplier being selected, pricing could not be easily judged. contracts were inadequate and payments could
be made unrelated to actual defivery against an objective specification, This failure was too widespread
to be considered a reflection of inadequate technical expertise. It was more likely to be a deliberate
attempt to manipulate the tender process, and to allow corrupt suppliers to be appointed.

Methods of procurement
A range of different procurement methods were used by PRASA management. There appear to have been
very few instances where any of these methods were imptemented in ways that were legislatively and policy

52 Atlpay Cunsolidated Investmen: Heldings (Pty) Lid and Others v Chief Executive Officer of the South African Sociat Security
Ageney and Dthers (CCT 48/13) [2013) ZACC 42; 2014 (1) SA 604 (CC): 2014 {1} BCLR £ (CC) (29 November 2013)

 TGR Atlemeys (TGR). Sipave Raif Infrastruciure Solutions and Technolagy (P Lid. {Investigation into Certain Supply
Chain Managemeni and Contract Award Irregularitics by the Passenger Rail Agency of South Africa (PRASA), 2017) Section
9.5, Available: [https:Awww eroundup o re Zafmediadip loadsidocurments/ PR ASALzak 3/ 13,50 TGR/NT-

Se20PR AS A%0Report.pdf]

A Passenger Rail Agancy of South Africa v Swifunbo Rail Agency (P Led (20154+422{9) [2017] ZAGPIHC 177; [2617] 3 aAll
SAYT{GI}; 2017 (6) SA 223 (G} (3 July 2017}, Available: [ Mipafiwwwisaflsiorglea-

binidisp pl Mes=zafcases/Z AGPIHCAG I 72 himl&auery=Swifinmbo |
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compliant. This resulied in 203 out of the 216 tenders being deemed by the investigators as, at the very
least, irregular. The scale of irregularity in the methods of procurement supports our conclusion that this is
more likely to have been the result of criminal collusion than poor management.

Competitive tenders are the legally required default process, whether through open advertised tenders or
whether through calling for quotations from an approved database of suppliers. In only a few instances was
a competitive tender process followed. Even in these cases, there were examples of manipulation in the
scoring framewaork through to the actual scoring, and allowing suppliers without the required technical or
financial capability to be awarded tenders™.

PRASA made generous use of supplier databases, suggesting that “the database usurped the functions of
Bid Specification Committee.”** as noted by forensic investigators TGR Attorneys, PRASA’s SCM policy
encouraged the establishment of databases in order o support the development of emerging professionals
and businesses, but limited to contracts under R350 000. However, all the tenders under investigation fall
above this threshold, meaning supplier databases should not have been used. Secondly, when using the
databases, the SCM management were still required to follow a competitive process by calling for
quotations, assessing the proposals from the suppliers, and then awarding on a rotational basis to those who
met the technical requirements.

There was no evidence submitted of any attempt to comply with PRASA policy or the PEMA when using
the supplier or professional databases. Contracts were awarded both under the Supplier Development
Frogramme and the Panel of Emerging Professional (sic).

The use of these databases was made worse in some cases, by allowing the appointed supplier to choose
their own sub-contractors to support them, This meant contractors were undertaking PRASA work
without having gone through any of verification on any of the required factors, from financial through to
technical and B-BBEE status.

Confinement was the preferred method of pracurement for many of the contracts, with the CGEO
appraving ot ratifying the awarding of tenders based on this method. Confinement had strict rules which
were routinely flouted by PRASA management. In the majority of such tenders, no documentation was
provided to motivate or justify the use of confinement. Where documentation was provided to the
investigators, the use of confinement could not be justified in terms of the SCM Policy®’ .

** Gobodo, Appounnent of Supercare Service Group (Pavy Lid (Forensic Investigation into various PRASA contracts -
consolidated suimmary findings of Final reports. 2016). Available:

fhains sy gmoudup og so-medicciplonds dec wments PRASA Leaks- 5 282000 nboda, Consoligaed 5205 mmman, "s20repart 5521
<3 LSS0 ke tober? o 20201 6 eoh. i}

*® TGR Attorneys (TGR). INVESTIGATION INTQ CERTAIN SUPPLY CHAIN MANAGEMENT AND CONTRACT AT ARD
{RREGULARITIES BY THE PASSENGER RAIL AGENCY OF SOUTH AFRICA (PRASA}. Page 78. Available:

[htipswww, proundap arg reimedisfuptoadsidpoymealy PRASAL¢aks/ 1 3 *020 TGRMNT-S PR ASA%20R epurt gy |

** Deloilte, Findings relating iv the appointment of Lufihansa Consulting and the payments to this supplier. Available:
fitipscaaon, srandup.gre s medio uploudydocinents PRASAL oks 2, 2020Delairte PRASA Final®a0Repari_1 I™a20ecembe
FRE2006 ]

5% ENS Forensics (ENS), EXECUTIVE SUMMARY OF §1YAYA DB CONSULTING ENGINEER CONTRACTS

Available: fiips v growediun. or darsnents PRAS AL eaks 3, %20 NS EXSS G RORENTIC ).

 seiimedin uplacds:,
HROENECLTIVES2OS A M ARV OF WO P RAS A 52 UNT ESTIGATION. pdf ]

A60 27



In terms of the SCM Policy, confinement is allowed only where it is not possible to use a competitive
bidding process and for practical reasons, only one or a select number of bidders are asked to provide a
guotation. However this can still only be used under certain circumstance, such as: the appointment of
professional services such as legal, financial, technical or security where unique expertise and/or security
are required; in cases of emergency; in cases where the task represents a natural continuation of previous
work carried out by a service pravider and/or when only one or a limited number of firms are qualified
and have met certain requirements.

It should be noted that in December 2015, PRASA's own internal audit declared all confinements
irregular and all relevant contracts were stopped or cancelled.®

There were a few examples of sale supplier tenders, use of closed tenders and unsolicited bids. These
were often flagged as unwarranted by the investigators 5

An additional finding, across multiple tenders, and only in part linked to lack of documentation, was that
the scoring processes appear to have been manipulated. Evidence of this was score sheets incomplete and
unsigned, BEBEE scores incorrectly allocated, suspected collusion in scoring, changing of scores,
different weighting criteria used by different members of the BEC, technical thresholds dropped,
scoresheets and weightings differing from advertised tender documents, final scores which were
incorrectly calculated against actual evaluation, ¢

5.4  Inadeguate contract mansgement

Where investigators had access to sufficient information, they found, in some instances, very serious
anomalies in the pricing of services against set norms and industry standards®, ieading to spectacularly
inflated contraces, as demonstrated in some of the above case studies.

The investigators were unable to access the overwhelming majority of contracts and therefore were
unable to make definitive findings on compliance with normal contracting processes. This included being
unable to see how the work specifications and standards had been set out in the contract versus how they
were set out in the tender.

* Bowmans, Jrvestigation inte 20 Selected contracts above R10 miltion avarded by PRASA from 2012 1o dase - Conogent
Trading CC, 19 December 2016, pp 23, Available:
Datees; #vww eroandip.ova.radnedianuploadsidocaments/ PRASAE eaks/t 5008 0wmans P RASA M CONOGIDN IR i i
20 201ANSR2020) 7 pd(]
Deloitte, Findings refating o the appoiniment of Sebela Engineering (Piy) Ltd and the pavinents to this supplier, Available:

htps:Froww armindun. orp s /medisiploadsidoeuments/PRAS AL eaks/2. 2020D0fortie PRASA_Fingl% X0Repit | S2a200¢00m
ber%a2020 16 pdl}
% Consolidated PRASA Reporis - Treasury Document; pp 5,9, 10, 11, 12, 22, 23, 25, 28 Available:
[htips;/frens. grevndup.are zafmedizuploadsidosuments/ PRAS AL eaks. %26)G1 41 asr3620Consolidated$a2 GPRAS A%2 (R epony
spdl]
2 Bowmans, PRASA SN Project Mantagemeni cc (Report - Diepartment of National Teeasury. 2016). Available:
thitns:fwww greundup ore ra/mediziplosde/docnments PRASAL eaks/] 2030 Bownans PRASA%I SN 2OPROIEC 6200 A
NMAGEMENTR20M %2003 01,1 7.1d1)
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To repeat our conclusions above, it is not unreasonable to assume that this lack of detailed contracting
was deliberate. It meant suppliers could not be held accountable for the work they were contracted and
paid io deliver,

In any event, where the investigators had the capacity to check what work had been done, they found
instances of either a partial or a complete lack of delivery®, even though the suppliers had been paid in
full, and in some cases, escalated armounts,

3.5 Payment processes

Across virtually every contract reviewed by the investigators, concerns are raised about payment processes.
These include issues that range from simple ineptitude to gross legal violations. The various issues can be
grouped under the following headings;

» Late payment, and paying contractors from the incorrect accounts;

Incomplete payment documentation, including no records of payments or no sign-off on invoices
where they do exist™;

Making payments outside of the contract period (both before and after);

Payments made by persons with no authorisation to do so®?;

Payments above the contractually agreed sum® %7;

Payments broken down into smaller components in order to bypass the approval processes required
for large amounts;

® Payments unrelated to delivery.

These violations are the deliberate consequence of the absence of sound demand, procurement and contract
management, all pointing to criminal intent,

S Total absence of scecuntubility

Audit and Risk Committee statement from 2012/1 2 Aumual Report “nonaiters were
reported that indicate any imdierial deficicincies in the sysiem of internal control ar amy
deviations there from. Accordingly, we can report that the system of iternal control over
Jinancial reporiing for the period under review was efficient and effeciive.” - M Salanje,
Chairperson of ARMC

® Nexus. 54 FENCE AND GATE - EXECUTIVE SUMMARY, Available;
[hapgfwww prourdop.ms 7amediniapioadsdoomients PRASALeahs8 %N et eN AT T MO "d0AN D200 A TH nd f)
™ Maxus. INTENSE - EXECLITIVE SUMMARY. Available:

Fhttps: 'y ww grosndun.org pafmedisfupl pad sidocinents PRASALeah /B 62N exasANTENSE pdi' )
% Gobodo, Appointment of Inyatsi Construction (Piy) Lid ; Appoiounent of Enza Construction {Fiy) L — Saulsville Station ;
Appointment of Reutech Solutions (Pty) Lid . Available:

hetpsfwoaw groundup.ore svimediafinl cadsdocuments PRAS AL vakissS %e20Gobodo/Consylidueds s20summary 620G ng®e20
=%2031% ahere202016_eoh.pdf ]
& Gobedo, Appeintment of Reatech Solutians (Pey) Lidg
%7 Strategic Investigations and Seminars. VUSA-JSIZIE SECURITY (PTY} LTD. (FORENSIC AUDIT TO VERIFY PRASA
PAYMENTS, 2016.) p116, Available:

Chips:iwerw aroundep ore ra/mediafuploadsidocemente PRASAL caks/ 10, %2 05 teatetrie? -2 M rvestizations R PY%3000 8 -
2013%20F ina{%2 0Repor1%62 0and®e20 Sumpmny Hh2 DN T 2020 Prasa %24 30 =20 {f.pedl)
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The reports point to a complete absence of accountability throughout PRASA, from the Board, through to
senior management, the Finance, Supply Chain and Internal Audit Departments, as reflected in the above
quotation. While PRASA adopted generally sound Supply Chain Management poiicies which were
aligned to national legislation, in practice the then Board and the senior management failed to implement
both the letter and spirit of the policies and broader legislation.

The Board failed to exercise their duty to ensure the responsible protection of PRASA resources and
services to the public and to hold the senior management to the highest professional and ethical standards.
Deloitte made the following observation in their general findings:

“There is no evidence to suggest that the PRASA board questioned any of the devigtions. There is
no evidence that the board intervenad at any stage (o guestion the procurement procedives
Joliowed. The board did not act with the necessary fidelity, honesty and integrity in the best
interests of PRASA in managing its financial affaivs as the PFMA requirves of an aceounting
anthority and in fact appears not to have played any role in relation to exercising care to protect
the assels and records of PRASA. This warvanis further investigation by the SAPS for possible
comtraventions of sections 50 and 51 of the PFMA read with sections 49, 83 and 86, 7%

The senior management failed to henour their duty of care when carrying out the delegated authority of
the then Board. Instead, they appear to have led a process which resulted in the systematic
haemorrhaging of FRASA resources and a concomitant deterioration of PRASA services. This failure is
reflected i the daily suffering of commuters across the Metrorail services.

&, #FlniteBehind’s #PRASALenks
Recommendations

Parliament oversees the immediate implementation of the following
recommendations:

8.1 Remuove and investisaie 5o Buibedes!
Parliament to demand that the President immediately remove Sfiso Buthelezi from his post as Deputy
Minister of Finance, pending the outcome of further investigation into his fitness to hold office.

The Standing Committes on Public Accounts (SCOPA) and the Portfolio Committee on Finance to
immediately begin an inquiry into the fitness of Sfiso Buthelezi to hold office.

Parliament through the Portfolio Committee on Transport muse amend the Legal Succession to South
African Transport Services Act (No. 9 of 1989) to make the appointment of the PRASA. Board an open
process and accountable 1o the National Assembly.

" Deloitle, General conciusions and Recommendarions, {Matienal Treasury: Forensic investigation into the appointiment of angd
payoients made ta various service providers of the Passenger Rail Agency of Seuth Africa (PRASA) 15 December 2016},
Section 22.9, pl156. Available:

[hitpsivas proumdup.ore zamediafuploadsidocuments/ PRAS AL eakis/2 *o200clottie/PRASA Final%a20Report 15%200¢cem
herts202016.0d1']
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6.2 Asset seizure & recovery of expenditure

The National Director of the National Prosecuting Authority (NPA) be requesied and if necessary
compelled through a court order by the Minister of Justice, to protect PRASA’s assets and to institute
asset forfeiture and investigations in terms of Section 22 of the Prevention and Combating of Corrupt
Activities Aet (12 of 2004) as well as the Prevention of Organised Crime Act (121 of 1998).

Assets of all local and international entities complicit in corrupt tenders to be frozen, pending the
appointment of an independent comprehensive forensic audit into all the irmegular PRASA contracts and
the recovery of fruitless and wasteful expenditure.

6.3 Proscoution

The Directorate for Priority Crime Investigation (the Hawks/SIT) must be requested by Pariiament to
conduct an urgent and immediate investigations of all named pecple and companies, with the view to
urgent prosecutions of all those who are implicated in corrupt activities relating to PRASA tenders, as
required in terms of Section [ 78 and 17D of the South African Police Service Act. 1

6.4 Investigation into the PRASA Boayd

The Hawks/SIU te provide a timely and professional forensic investigation into the then PRASA board to
determine whether members of the Board benefited individually from the siphoning of public money to
selected suppliers.

6.5 Nattonsl public precurcment reform

Amendments to the relevant legislation and Treasury guidelines to provide for much greater
consequences for individuals and entities implicated in negligence, corruption and malpractice related to
Public Procurement.
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7. The Rogues Gallery: The network of corrupt
individuals who stole from the public and wrecked
passenger rail for millions

WANTED LIST - POLITICS & BUSINESS

Roy Moodley

Owner of Royal Securities.

Close friend of lacob Zuma.
Engaged in corrupt deals at PRASA

Jacob Zuma
President of South Africa.

At the centre of State Capture.

igrminlt i
Arthur Fraser Makhensa Mabunda
State Security Agency Director General. Director of $-Group & Siyaya.

ANC donor and accused of corrupt

Involved in corrupt company dealings with
P pany 8 dealings with PRASA,

PRASA.
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Mario Ferreira

Co-owner of Sivangena Technologies.
Company won irregular PRASA tenders
worth billions.

Auswell Mashaba

MD of Swifambo - criminal front
company for corrupt rail deal with
PRASA.

Peter Spuhler

Ex-CEO of Stadler Rail - parent company
involved in corrupt rail contract with
Swifambo.
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Wanted List - PRASA

Lucky Montana
Group CEQ

Presided over looting and widespread corruption, signed hundreds of
dodqy deals.

Deloitte: *“Numerous appointments happened via deviations. Mr

Montana ... appears to have been involved in all such appeintments
we investigated”

Sfiso Buthelezi

Board Chair for 6 years. Current Deputy Finance
Minister,

Josephat Phungula

Former Chief Procurement Officer.
Falsified qualifications.

"Fraud charges should be instituted against Dr
Phungula,...”
- ENS
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Rebecca Sefino

Former PRASA Head of Supply Chain Management

Current Country Head Procurement & Supply Chain for Bombardier
Transportation SA. Bombardier received a contract in excess of R1
tillien for signalling from PRASA.

“...institute disciplinary action against Rebecca Setino in accordance
with section 64B{4) of the Public Service Act, 1994 for "iregularly
appointing BEC members in breach of the PRASA SCM policy” -
Gobodo

Chris Mbatha
Former PRASA Chief Information Officer and Procurement
Officer

“institute disciplinary action against Mr Mbatha for failure to
comply with Section 45 of the PFMA" - Gobodo

Daniel Mtimkulu
Chief Engineer. Falsified qualifications. Invalved in
awarding of irregular and illegal tenders,
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PRASA Board 2012/2013

Tshepo Lucky Montana
Group CEQ

Sfiso Buthelezi
Board Chairperson

Mfenyana Salanje
Audit and Risk Management
Chairperson

Namhla Mxenge
HR and REM
Committee
Chairperson

Zanele B Gasa

Finance, Capital Investment
and Procurement
Chairperson

Xolile George
Safety, Health and Environment
Committee Chairperson

Marissa Moare
Board Member

Lindikaya Zide
Cempany Secretary

Mawethu Vilana
Board Member
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8. Anpexures

Apnexure b Logal Framewsrk: Legislation and policies

The Constitntion of the Republic of South Africa, 1996

The Constitution provides the overarching framework for PRASA. The Constitution sets out the basic
principles which must be followed when PRASA procures goods or services. Section 195 of the
Constitution sets out the basic values and principles governing the PRASA administration. These pieces of
tegislation call for the promotion and maintenance of high standards of professional ethics as well as
efficient, economic and effective use of resources. The use of these resources, and PRASA as a whole,
should be transparent, accountable and should encourage public participation in policy-making.
Furthermore, PRASA should be development-oriented and provide fair, equitable, unbiased services that
are responsive to our needs. PRASA should provide us with timely, accessible and accurate information.
Good huran resources management and career-development practices should be cultivated in a way that
i1s broadly representative of the South Aftican people. Employment and personnel management should be
based on ability, objectivity and fairness, while also focussing on the need 1o redress the imbalances of our
past in order 1o achieve this broad representation.

Section 217 of the constitution deals with procurement of goods and services by PRASA. The legislation
states that any procurement should be “fair, equitable, transparent, competitive and cost-gffective.”
Procurement policy is allowed to have categories of preference in the allocation of contracts but should
protect or advance people or categories of people who are disadvantaged by unfair discrimination.

Legal Succession fo the South African Tramsport Service Act, 9 of 1989 & the Legal succession to the
South African Transpert Services Amendment Act, 38 of 2008

These Acts sets up PRASA as a State owned company. Sections 15 & 23 of the Act require the PRASA 10
provide a service that is in the public interest. Section 17 requires PRASA 1o act in the strategic and
economic interests of the Republic and Section 3 of the Amendment Act requires PRASA to have due
regard o key government social, economic and transport policy objectives.

National Land Transport Act, 5 of 2009

This Act places an obligation on the Minister of Transport to aim to further the process of transformation
and restructuring of the national land transport system and to give effect to national policy. prescribe
naticnal principle, requirements, guidelines, frameworks and national norms and standards that must be
applied.

The Minisier must prescribe principles that apply to the determination, formulation, development and
application of land transport policy in the Republic. The Minister must, among other, facilitate the increased
use of public transport; ensure that the money available for land transport matters is applied in an efficient,
economic, equitable and transparent manner.

The Minister must accommaodate national and international benchmarks and best practice; promote the
safety of passengers; encourage efficiency and entrepreneurial behaviour on the par of operators and
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encourage them to tender competitively for contracts and concessions; promote a strategic and integrated
approach to the provision of public transport; promote the efficient use of energy resources, and Hmit
adverse environmental impacts in relation to land transport.

The Minister must also promote public transport that is effective in satisfying user needs; operates
efficiently as regards the use of resources; is of an acceptable standard and readily accessible and is
operated in conjunction with effective infrastruciure provided at reasonable cost; is safe;

The Public Finance Management Act 1 of 199% (PFMA)

Principles from the Constitution are set out in various pieces of legislation - the most important being the
Public Finance Management Act, and various National Treasury Guidelines set out in terms of that Act.
The PFMA places detailed obligations on the Board of PRASA and the CFO to avoid unauthorised,
irregular, fruitless and wasteful expenditure and to put in place contrals to prevent those forms of
expenditure occurring. The PFMA also defines these forms of expenditure. Unauthorised expenditure
relates to overspending on a particular allocated budget or when expenditure not in accordance with the
particular budget. lrregular expenditure is any expenditure, excluding unauthorised, which is in
contravention of or not in accordance with any legislative requirement. Fruitless and wasteful expenditure
is expenditure which was made in vain and would have been avoided if reasonable care had been exercised.

The Broad-based Black Economic Empowerment (B-BBEE) Act 53 of 2003

This Act aims to redress the legacy of exciusion of black people from the economy pre-1999 through
imposing preferential (reatment for business composition and equity considerations in the tendering
process.

The Preferential Procurement Policy Framework Act 5 of 2000 (PPPFA)

This Act provides guidance on striking a balance between weighting the functionality of the goods and
services, incorporating pricing and ability to deliver, including considerations of equitable access to state
contracts based on B-BBEE status.

The Prevention and Combatting of Corrupt Activities Act, 12 of 2004 (PCCA)

The PCCA Act requires any person who holds a position of authority at any level in PRASA or a supplier
company, or anyone else who knows or ought to have known or suspected that another has comunitted an
offence of corruption, fraud or thefi imvolving R100 000 or more, to repott this to SAPS,

PRASA Supply Chain Management (SCM) Policy

PRASA, like all other SOEs, are required to adopt Supply Chain Management policies so that the various
pieces of legislation and regulations mentioned above are put into practice. PRASA’s SCM policy was
adopted by their Board in February 2009 and amended in September 2013, Compliance with this policy is
critical. Vast sums of money are spent by PRASA on goods and service providers; the incentive for
cotruption is equally large.

Strict compliance with the SCM Policy by all levels of management is a critical check in curbing corrupt

practices, This includes maintaining a full audit trail (paper or efectronic) for scrutiny of all actions,
recommendations and decisions.
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The key Policy steps in PRASA’s procurement process

1 Declaration of interest
All PRASA employees invelved in bids must declare any conflict of interest and withdraw from the process
if the employze, a close family member, partner or associate has any relationship of any kind with a bidder.

2 Demand Mamagement
Treasury requires that there must be an /dentified need for the service and this need must be to fulfil one or
more of PRASA’s functions. A needs analysis must be undertaken and there should be a defined
procurement strategy. Precise specifications of this need must be determined and it should be linked to
budget. The industry which could supply this need should be fully analysed.

A Bid Specification Committee (BSC) must be established for ali tenders above R350,000. This commitiee
will undertake to develop the technical specifications for the tender document. The technical specifications
will set out a need-specific method for procuring and disposing of the specific goods or services at PRASA.
This should include preferential requirements, an appropriate preference point system for evaluation of any
tenders, and deliverable or performance indicators against which the tender will be assessed. The BSC must
also ensure that the technical specifications of tenders are legislatively compliant. These specifications will
form the foundation on which the proposals from different service providers are evaluated. These will also
form the substance of the contract with the selected service provider and the basis on which the contract is
managed and paid for.

3 Inviting Tenders

The default process for inviting tenders is a competitive one and differs according to the value of the tender.
A professional services database exists, from which tenders under R350,000 can be awarded. This process
would involve requesting quotes from service providers who are established on the database and quotes can
be approved by the CPO. The database should however. in the first instance. be created through a
competitive process, which would also have verified the capabifity and preferential status of the various
service providers. Any service provider on this database would be there for three years and their rates will
also be set for those three years. Furthermore, the work must be allocated on a rotational basis to ensure
equitable distribution. The competitive data base cannot be used for tenders over the vajue of R250.000.

The PPPFA sets out the preferential points system for all procurement above R30 000, A weighted points
system is applied to those bidders who do not fail on the technical assessment {which will be described
below);

* 30720 price/B-BEEE for bids up fo R1 million

&  90/10 price/B-BEEE for bids over R1 million

The following Preference Point Systems are applicable from 1 April 2017 1o aif Organ of State bids:

¢ the 80/20 Preference Point System for bids with a Rand value of more than R30,000-00 but not
exceeding R50,000,000-00 (all applicable taxes included); and

@ the 90/10 Preference Point System for bids with 2 Rand value above R36,000.000-00 (all
applicable taxes inchuded).)
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The Bid Evaluation Committee (BEC) makes recommendations to the Bid Adjudication Committee (BAC)
that the tender be awarded to the bidder with the highest score, unless there are objective criteria which
Justify awarding the tender to another bidder. The BEC is required to maintain records relating to this
process, to ensure the existence of an audit trail.

As a general rule, all other tenders (bar the exceptions set out below) must be competitive. This competitive
process requires tenders to be publicly advertised with detailed information to prospective bidders on the
specifications and bid assessment process. Exceptions to a competitive tender are allowed in cases of
emergency, sole source, confinements and unsolicited bids,

The case of an emergescy tender may occur in cases of disasters, system failures and security risks. When
procuring emergency goods, work or services, this may be obtained by means of quotation, preferably using
the departmental supplier database. The GCEQ would have to ratify the motivation for emergency
purchases.

Sele sourcing applies when there is actually only one supplier in the market. The GCEO must approve the
use of sole sourcing prior to opening negotiations with a supplier.

Confinement occurs where it is not possible to use a competitive bidding process and for practical reasons,
only one bidder is asked to provide a quotation, however this can still only be used in certain instances.
This may include: the appointment of professional services such as legal, financial, technical or security
where unique expertise and/or security are required, in cases of emergency, in cases where the task
represents a natural continuation of previous work carried out by a service provider and/or when only one
or a limited number of firms are qualified and have met certain requirements. Confinement was used
extensively by PRASA during the period under review. Any motivation for confinerment would need to be
approved but the GCEO,

Unsolicited bids are those bids where a reverse situation accurs in that the supplier approaches PRASA
with a proposal outside of any request put out by PRASA. Accepting such bids can only be done after
PRASA confirms a need for the goods or services and once they have tested the market through an
“Expression of Interest”. This would help to ensure that the concept is unique and that there is no one else
wha can provide this good or service.

4 Assessing Bids
A Bid Evaluation Committee {BEC) is established to evaluate any bid against the specifications and points
system set out in the Tender document {prepared by the Bid Specifications Committee described above).

The BEC is required to conduct {(and document) the following verifications:

e Administrative compliance including tax clearance centificates, B-BBEE verification, capacity
signatory, accreditation, VAT registration, price, number of items and declaration of past SCM
practices, Failure to provide any of this information should result in the bid being disqualified.

¢ Bidders whose company or directors are on a restricted database, those who don’t provide a valid
tax clearance certificate freom SARS, or those who have failed to perfortn against a previous
contract, may not be awarded a tender.
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¢ Evaluation in accordance with the technical criteria specified in the bid decument and the preseripts
of the PPPFA
©  The capability of the bidder to execute the contract, from a technical, managerial and
financial perspective
o Whether the bid is to specification in respect of quality, functionality, dimensions, design,
custamer support, guaraniee, ete,
The number of contracts granted in the previous 12 months
Allocation of preference points
Representivity in the composition of the bidder and the possibility of fronting
o Whether it is value for money

® Ensure all potential suppliers are legally compliant through ensuring completion of background
checks

c o Q

5 Awarding a tender
The Bid Adjudication Committee {BAC) recommend to the delegated authority whe the bid should be
awarded t0. The SCM policy sets out who has the authority to sign off on tenders and contracts, subject to
the total value of the contract, The thresholds approved by the Board authorised the following people to
approve contracts within PRASA;
* Operating Tenders
o GCEOQ; R100 miltion
©  CEOs of subsidiaries: RS0 million
o CFQO: R30 million
s Maintenance & marterials
o CEOs of subsidiaries: R20 million
o CFQ: R20 million
o CPO: R0 million

6 Entering into the contract
Once a bid is awarded. the Accounting Officer is required to undertake checks, once again, that the bidder,
and all directors, shareholders or trustees. are not registered on a restricted database or tender defaulting
register. The bidder must also be assessed, once again, to confirm they have the necessary facilities,
capacity, capabilities and financial resources to deliver the goods and services promised. For contracts aver
R10 million, the financial capability must be confirmed in writing.

Once the bidder has been cleared, a contract is signed between the parties which assumes all original bid
documents are part of the contract. The contract may include a service level agreement. Neither document
may deviate from the original bid specifications.

Information about the award should be published, including contract number and description, name of
successful bidder, details of B-BBEEE preference points of bidder, contract price, date the contract ends

and when goods are being supplied, the brand name of these goods. The contract is not published.

7 Managing the contract
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The National Treasury published Contract Management Framework and Contract Management Guidelines
in 2010. The Framework and guidelines suppert various sections in the PFMA which set out PRASA’s
financial managerial functions, inchuding the effective, efficient, economic and transparent use of resources;
and that all contractual obligations are settled and monies owing are paid within terms.

The two documents apply to the whole of government, including PRASA. They set out best practice and
are not binding in the same way legislation and regulations are.

The Framework is a high level document and is supported by the detailed Guidelines, They recommend
PRASA manage all stages of a contract life cycle. This starts with demand management and continues
through to managing supplier relationships, managing the performance of suppliers according to the
specifications in the contract, paying suppliers against actual services delivered, applying incentives and
penalties and managing risks they emerge during a contract.

The Framework explains how poor contract management would result in poor supplier, buyer or other
stakeholder relationships, negative public perception of PRASA, drawn out legal disputes, cost averruns,
goods and services being purchased outside of specifications and in the worst case scenario, a complete
failure of service delivery. The current dire state of services across PRASA’s rail services are close to
collapse and highlight the importance of proper contract management.

Consequences of failure to follow legisiation and poliey
The PRASA SCM Policy contains a Code of Conduct which provides for all role players involved in
precurement processes 1o adhere to the National Treasury’s Code of Conduet for SCM practitioners.

The consequences of PRASA's GCEO, CFQ and SCM management not following proper processes range
in severity. These include:
® Disregarding/disqualification of a bid
Termination of tender process and instituting of legal processes
Termination of contract and instituting of legal processes
Disciplinary action which could result in dismissal
Recovery of unauthorised, irregular or fruitdess and wasteful expenditure from an employee who is
responsible Tor non-compliance
Asset forfeiture in the case of any individual who has benefitted from a corrupt act
Criminal charges
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Anpexure 2t Summary of Bowman's detailed findings on the Suppiier
Development Programme (SDP) and the use of confinement®

The contracis awarded by confinement constitute irregular expenditure

The key finding of investigators is that all 62 contracts awarded by confinement constitute irregular
expenditure. This is a significant finding given that R1.5b was allocated through this programme. In the
view of investigators, all payments are irregular expenditure given the appointment irregularity.
Procurement procedures used in SDP are in contravention of PRASA SCM policy and the PEFMA. The
PRASA Supply Chain Management (SCM) Policies do not make any specific provision for the SDP
process.

The investigators note that the conditions for not applying a competitive tendering process in the allocation
of contracts and, instead applying “confinement’ do not apply to the SDP. According to PRASA SCM
policy “confinement” occurs “where the needs of the business preclude the use of the competitive tendering
process and for practical reasons only one or a select number of tenderets are approached to quote for goods
and/or services”, Situations where the method of ‘confinement’ are used include but are not limited to the

following:
1. The task that represents a natural continuation of previous work carried out by the firm;
2. An assignment where only one or a limited number of firms are qualified or have experience of

exceptional worth for the assignment;

3. Appointment of professional services such as legal, financial, technical contracts and security where
unique expertise and/or security are required; and

4, It is an emergency.

Ad hoc contracts terminated by PRASA as declared irregular

In December 2015 PRASA internal audit declared all confineenents irregular and all refevant contracts were
stopped or cancelled. Reasons given were that:

I. The preferential point system had not been applied as required by the Preferential Procurement Policy
Framewark Act for contracts above R30 000, especially the application of the 90/10 point system.

2. The lack of transparency of placing emerging suppliers on the ad hoc supplier list for the provision of
infrastructure and rolling stock on an *as and when' basis,

3. The technical capability and capacity of suppliers placed on the ad hoc supptier lists was not assessed
as contraciors were not appoinied on the basis of a confinement,

4. The suppliers placed on the ad hoc list did not have the CICB grading applicable to their allocated
contract values in case of construction projects.

Apart from the fact that the design of the SDP contravenes PRASA SCM policy and the provisions of the
PFMA in general, significant specific additional irregularities were found in contracts falling under the
programme in relation to the process of appointment, the payments and the services rendered. The
following summarises issues arising from the investigator's findings into only 12 of the 63 contracts and in

“ Bowmans, EXECUTIVE SUMMARY OF FINDINGS AND OPINION. dvailable:
ftpshyww groyndup.ore zafmediagfyioadsidocumnen s PRAS A Leaka/1 ™20 Bowmans/PILAS A2 0GENERAL M Z0REPORT
Y20 ZOENTITEES %200 K %52 040201 %205 ANY2020 1 7.pdf |

A76 43



9 of those, investigators were unable to make findings on payments or goods supplied due to the absence
of relevant information or documents, In all cases, missing documentation posed a significant challenge
for investigators.

Additional irregularities with the process of appointment:

1. The investigators do not mention any evidence that the emerging suppliers were partnered with
established suppliers and were eventually accredited as having the capacity and competence to undertake
the work; the suppliers appear to have been simply granted technically complex work without a process of
preparation and accreditation. Suppliers performed electrical and mechanical refurbishment of coaches
when the nature of their business is registered as ‘agriculture, hunting, forestry and fishing’ with the
Companies and Intellectual Property Commission (CIPC). This obvicusly poses significant safety risks for
passengers and staff of PRASA apart from the potential for fruitless and wasteful expenditure it suggests.
2. Irregular contract periods were applied — for example, a contract was awarded for a period of 5 years
in breach of PRASA SCM policy which does not allow for contracts exceeding a 3 year period.

3. Passible evidence of grooming / manufacturing of companies in order to specificatly benefit from the
SDP which is contrary to the design of the programme which was intended to target existing emerging
suppliers. In ope case, the company appears to have been registered only shortly before being allocated a
contract.

4. Companies were appointed to the SDP which were not regisiered in the CIFC data base as working in
a relevant industry, for example as noted above, two companies that received contracts to provide “ad hoc
repair work, call out and technical support on an ‘as and when’ required basis”, indicate on the CIPC that
the nature of their business is “agriculture, hunting, forestry and fishing’.

5. Contracts were awarded in instances where there is no evidence that the supplier had been issued with
an accreditation certificate before being awarded the contract or had accreditation certificates that would
expire before the contract was completed. An accreditation certificate is tssued when the competence and
capacity of a supplier has been verified.

6. Contracts were awarded without any evidence of a competitive bidding process or evidence that the
supplier awarded the contract had provided a quotation.

7. Vendor registration information could not be provided by PRASA for particular suppliers.

8. Conwracts were awarded to people who had been directly implicated in previous cases of frawd. one
for example, invelving R3.6m, and where the PRASA contract was also found to include over-charging of
approximately RSm where the goods were not supplied as specified.

9. Inatleast one instance, two directors of one supplier awarded a contract were also directors in a large
and well-established long term supplier to PRAS A already benefiting from large tenders,

0. In one case, investigators found that the exact matching of bid evaluation scores suggests collusion
may have taken place and in other cases, there is no clear reason evident for the selection made.

11. In one case, an approximately R22m contract was awarded to a company that had not been approved
for the SDP list of suppliers and did not appear on the list,

Additional irregularities related to payments found by investigators:

1. Investigators were not able to verify a significant percentage of the amounts paid by PRASA to
suppliers in the SDP because decumentation was incomplete, In ene example, the investigators were unable
to verify 81% of the amounts paid by PRASA, that is, they were unabile to verify just under R7m, against
physical invoices. In another case 64% of payments or approximately R22.5m could not be verified against
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physical invoices, Out of just 12 of the 63 contracts, therefore, R25.5m in payments could not be matched
to invoices.

2. Over-invoicing was not picked up / corrected by PRASA. In one example, PRASA failed to notice /
correct over-invoicing amounting to R4 360 500 overcharge over 24 months in the case of a company
contracted to supply E6 minibuses and 16 drivers but which only supplied 10 minibuses with the remaining
6 being supplied by PRASA depots. In this case the contract was extended by a further 5 months and then
a further 4 months while a new tender was prepared. This company was then again awarded the new
contract and continued to over-change by R4 360 500. This resulted in at least R9m payment for goods not
provided, that is fruitless and wasteful expenditure. In a second case, the investigators establish that the
standard contract price for vegetation control was RO0.15 per square meter for clearing and R0.22 for
spraying herbicides when the actual contractor was paid R6.60 per square meter,

3. Payments were made contrary to the terms stipulated in the contract, for example, just under R2m
payment was made to a company before the conclusion of the contract despite the contract stipulating that
no payment would be made until completion.

4, Significant percentages of payments could not be verified against acceptance certificates. An
acceptance certificate indicates that all conditions required to be met have been met before payment is
made. In one instance, investigators were unable to reconcile R7 207 991 (86%) against PRASA acceptance
certificates indicating that all conditions have been met for payment. In another case, investigators were
vnable to reconcile 81% of the total of just under R33m paid against acceptance certificates.

Bowmans® conclusions and recommendations for action

Investigators had the following conclusions and recommendations:

b.  Appointment of vendors in terms of the SDP are in contravention of the PRASA SCM policies and
the PFMA.

2. All awards and appointments of contractors made under SDP can be considered in contravention of
PRASA' 5CM policy and should be regarded as irregular expenditure and reported as such.

3. The PRASA board shoulbd consider its legal remedies against individuals involved with regard to
possible disciplinaty action, criminal investigation and / or civil recovery of losses, Further investigation
would be needed.

4. All fruitiess and wasteful expenses should be recovered from the supplier.

3. Internal control processes as per National Treasury guidelines for irregular expenditure should be
developed and implemented.

6. The identical scoring of the Technical Executive Committee creates the suspicion that there was at
least some collusion or discussion between TEC members with regard (o the awarding of this contract.

Specific PRASA staff involvement

Requests for approval of suppliers to Supplier development programme were compiled by:

1. Request 1: Mr. Bopape {Snr manager SCM),

2. Requests 2. and 3 'Dr' Mtimkhulu (EM: Engineering Services). Dr' Mtimkhulu was fired in August
2015 for falsely claiming to have engineering qualifications. He claimed to have designed the Afro 400
while in fact he had ordered it. It was later delivered and proved 1o be unsuvitable for the gauge used on
South Aftrican railways.

3. Request 4. Dr Phungula (Group CPO).
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4.

Requests were recommended by Mr. Mofi PRASA Rail CEQ and Mr. Zamxaka PRASA Technical

CEO.

5.

Requests were approved by GCEQ Lucky Montana or acting GCEG Ms Ngoye.

The four Technical Executive Committee members whose bid evaluation scoring of a contract wotth just
over R22.5m, and reported to be highly inflated in relation to standard pricing, was so identical that the
investigator suspected colkusion were:

1.

2.
3.
4

Ms Phumeza Cwayi
Mr. Vukosi Shirinda
Ms Sarah du Plessis
Mr. Sydney Bonongo.

It should be noted that the responsibility of the Board in regard to the SDP was not mentioned in the
investigations. Given that the programme ran from 2012 to 2015, it seems likely that the Board will have
been aware of it. It is not clear who initiated the process of declaring the SDP programme irregular in 2015
and who decided it should be closed,
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08/04/2023,17:10 Gmail - UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests "Z A 4"

M Gmall Joseph Mayson <joemayson@gmail.com>

UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests

Joseph Mayson <joemayson@gmail.com> Thu, Oct 6, 2022 at 1:55 PM
To: Anthea Gordon <agordon@parliament.gov.za>

Cc: Coceka Socishe <csocishe@parliament.gov.za>, Junilla Du Pokoy <jdupokoy@parliament.gov.za>, Zackie Achmat
<zackie.achmat@gmail.com>, "zukie. vuka" <zukie.vuka@gmail.com>

Dear Adv. Gordon,

Thanks very much for your reply. We would like to confirm whether you have sent the complaints to the respondents,
that they have either sent their responses or that the 7-day time-limit for such responses has lapsed? We would also
like to confirm whether you are considering the complaints and their responses in terms of Art. 10.3. of the Code of
Conduct? We assert our right, in terms of procedural fairness, to be kept abreast of any and all developments
regarding our complaints.

We look forward to hearing from you and thank you for considering the complaints. The outcome will be highly

determinative of Parliament's integrity and its ability to hold those guilty of breaching the code of conduct to account.
Indeed, it will influence the health of our democracy and implement the changes required to arrest state capture.

Best,
Joseph Mayson
Legal Officer

UniteBehind NPC
0728541531

On Thu, Sep 29, 2022 at 3:48 PM Anthea Gordon <agordon@parliament.gov.za> wrote:

God Day Mr Mayson

Please be advised that internal processes on the complaints are underway.

| do not have a time frame of when these matters will be before the Ethics committee.

Kind regards
Adv Gordon

From: Joseph Mayson [mailto:joemayson@gmail.com]

Sent: Wednesday, September 28, 2022 10:13 AM

To: Anthea Gordon <agordon@parliament.gov.za>

Cc: Coceka Socishe <csocishe@parliament.gov.za>; Junilla Du Pokoy
<jdupokoy@parliament.gov.za>

Subject: Re: UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests

Dear Anthea,
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I hope that you have been well. According to our calculations, you should have received replies from the implicated
MPs by now. Do you have a timeframe by which you will make your recommendation to the Committee, in terms of
art. 10.4 of the Code of Conduct? Will you be undertaking a preliminary investigation in terms of art. 10.3.3 of the
Code?

| look forward to hearing from you. Thanks very much.

Best,

Joseph Mayson
Legal Officer
UniteBehind NPC
0728541531

On Mon, Sep 12, 2022 at 9:30 AM Anthea Gordon <agordon@parliament.gov.za> wrote:

Thank you so much.

Get Outlook for Android

From: Joseph Mayson <joemayson@gmail.com>

Sent: Monday, September 12, 2022 9:08:31 AM

To: Anthea Gordon <agordon@parliament.gov.za>

Cc: Coceka Socishe <csocishe@parliament.gov.za>; Junilla Du Pokoy
<jdupokoy@parliament.gov.za>

Subject: Re: UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests

Dear Anthea,

Please find our complaints attached. We have essentially submitted the same complaint but have split it into six
(one for each respondent). There is no mention of the other respondents in each of the affidavits. This should be
sufficient for the requisite confidentiality. The annexures are the same for all the respondents, so we have
submitted such as a separate document.

Please confirm receipt and let me know if there are any queries.

Best,

Joseph Mayson
Legal Officer
UniteBehind NPC

0728541531
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On Tue, Sep 6, 2022 at 12:37 PM Anthea Gordon <agordon@parliament.gov.za> wrote:

Thank you

Get Outlook for Android

From: Joseph Mayson <joemayson@gmail.com>

Sent: Tuesday, September 6, 2022 11:59:46 AM

To: Anthea Gordon <agordon@parliament.gov.za>

Cc: Coceka Socishe <csocishe@parliament.gov.za>; Junilla Du Pokoy
<jdupokoy@parliament.gov.za>; Zackie Achmat <zackie.achmat@gmail.com>; zukie. vuka
<zukie.vuka@gmail.com>

Subject: Re: UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests

Dear Anthea,

Thanks very much for your mail.

We believe the complaint can be sent as-is to all the members as media has already reported that we have
initiated a complaint against each of the named MPs and, importantly, all the allegations are based on
information already in the public domain. Further, many of the allegations relate to corruption and/or
maladministration commissioned 'in-concert' by the respondents. However, we will endeavour to submit
separate affidavits (although there will be significant overlap and repetition) for each of the MPs. We will
submit the complaints by the end of the week, along with an affidavit from Zukiswa Fokazi, the Head
Coordinator of UniteBehind.

Best,

Joe Mayson
Legal Officer
UniteBehind

On Mon, Sep 5, 2022 at 3:09 PM Anthea Gordon <agordon@parliament.gov.za> wrote:

Good day Joseph

I note that the affidavit covers allegations against 6 different people.

| cannot send the affidavit to each of the Members which contains the allegations against the
other Members.

May you please kindly separate the allegations in the affidavit as it relates to the individual
members. (Essentially you would have to submit six affidavits). This will allow me to forward the
individual complaints to the each of the members.

| shall process the complaint to the Members concerned once | have received the individual
affidavits/ complaints.

Kind regards
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Adv Gordon

From: Joseph Mayson [mailto:joemayson@gmail.com]

Sent: Thursday, September 1, 2022 12:41 PM

To: Anthea Gordon <agordon@parliament.gov.za>

Cc: Coceka Socishe <csocishe @parliament.gov.za>; Junilla Du Pokoy
<jdupokoy@parliament.gov.za>

Subject: Re: UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests

Hi Anthea,

Thanks very much for your reply. My mistake. Please find the signed and commissioned affidavit attached.

Best,

Joseph

On Thu, Sep 1, 2022 at 12:33 PM Anthea Gordon <agordon@parliament.gov.za> wrote:

Good day Mr Mayson

I acknowledge receipt of your email. However, the affidavit is not signed and commissioned.

Kindly please comply with requirements for a valid complaint to be lodged.

Until receipt of same, my Office cannot open a complaint file in this matter.

Kind regards
Adv A Gordon

From: Joseph Mayson [mailto:joemayson@gmail.com]

Sent: Wednesday, August 31, 2022 4:36 PM

To: Anthea Gordon <agordon@parliament.gov.za>; Coceka Socishe
<csocishe@parliament.gov.za>; Lydia Moshodi <imoshodi@parliament.gov.za>; Speaker of
the National Assembly <speaker@parliament.gov.za>; ghude.nkosi@gmail.com

Cc: Lusanda Myoli <Imyoli@parliament.gov.za>; natasham@da.gov.za;
hlengwamm@)ifp.org.za; hlengwa@parliament.gov.za; TransportMinistry@dot.gov.za;
Ministry@justice.gov.za; ZaneNdlovu@)justice.gov.za; Zackie Achmat
<zackie.achmat@gmail.com>; zukie. vuka <zukie.vuka@gmail.com>

Subject: UniteBehind Complaint to Joint Committee on Ethics and Members’ Interests

Dear Speaker Mpaisa-Ngakula, Adv. Gordon, Hon. Moshodi, and Hon Nkosi,
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Please find attached our complaint to the Joint Committee on Ethics and Members' Interests. The
attached comprises of a cover letter and founding affidavit. We have also submitted the complaint in-
person to Parliament via Mr Collen Mahlangu.

We will submit further supporting affidavits and annexures to our complaint via email.

Thank you for accepting our complaint. We look forward to hearing from you by 15 Sept 2022
regarding the its status.

Best,

Joseph Mayson
Legal Officer
UniteBehind NPC
0728541531
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Dear Speaker Mapisa-Nqakula and Chairperson Masondo

PRASA Complaint against Mr. Sfiso Buthelezi, Ms. Dipuo Peters, Mr. Joe Maswanganyi,
Mr. Fikile Mbalula, Ms. Dikeledi Magadzi and Mr. Mosebenzi Zwane

1. We write on behalf of #UniteBehind which campaigns for the right to a safe, affordable,
reliable, efficient and effective commuter rail service as an indispensable condition for the
realisation of the fundamental rights of people in our country. A functional rail service will
promote and protect, among others, the rights to access healthcare, education, safety and

security of the person, work, spatial justice and freedom of movement.

2. The Passenger Rail Agency of South Africa (PRASA) is under an obligation to provide such a
service in the public interest and to ensure that its governance is ethical, open, professional,
accountable and places people’s needs first. PRASA’s public interest obligations further

includes the need for social and economic development in an ecologically sustainable manner.

3. On 12 September 2022, #UniteBehind submitted six complaints to Adv. Anthea Gordon, the
Registrar for the Joint Committee on Ethics and Members’ Interests, in terms of Rule 32 of
the Joint Rules of Parliament to institute proceedings in terms of art. 10 of Parliament’s Code
of Conduct. The complaints were against six Members of Parliament (MPs) who were are

implicated in state capture, corruption, and/or maladministration at or relating to PRASA.

4. Our complaints were made against Mr. Sfiso Buthelezi, Deputy-Minister Dikeledi Magadzi,
Mr. Joe Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr. Mosebenzi Zwane,

who was the most recent Chairperson of the Portfolio Committee on Transport.

5. Every one of these persons were directly or indirectly implicated in one or more of the reports
by the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud
in the Public Sector and Organs of State (‘The Commission’). The members of Parliament,
along with politically-connected individuals such as Lucky Montana, Roy Moodley, Arthur
Fraser, Manala Manzini, Makhensa Mabunda and Mario Ferreira, and their companies such as
Vosloh Espana (now Stadler Rail), Siyangena Technologies, Royal Security and Resurgent Risk
Management, are primarily responsible for PRASA sliding into total ruin. The number of
passenger trips — the key determinant of the health of PRASA’s service — has dropped by 95%
since 2009.



6. Since 2017, #UniteBehind’s work on PRASA has focused on state capture, maladministration
in governance, mismanagement, the operational collapse at the rail agency. We also campaign
for PRASA’s devolution to the most appropriate levels of government in line with the
Constitution, relevant laws, policy and best practice. We believe that state institutions must
carry out their duties diligently and without delay, capably and with care, impartially and

independently.

7. #UniteBehind therefore welcomes the report by the independent panel led by former Chief
Justice Sandile Ncgobo established by Parliament to urgently investigate President
Ramaphosa’s conduct in the Phala Phala matter. We hope that the President will answer fully
and satisfactorily to the charge of trying to cover up his private foreign exchange dealings by
abusing his powers as head of state. A number of investigations by the South African Revenue
Service (SARS), the Financial Intelligence Centre (FIC), the Directorate of Priority Crimes
Investigation (DPCI) and the Public Protector are currently under way to address President

Ramaphosa’s conduct.

8. Whatever the eventual outcome of these investigations, the preliminary investigation and

report by the former Chief Justice highlights that no one is above the law — not even presidents.

9. However, in relation to the complaint against Mr. Buthelezi and others, it would appear that
the law is selectively applied. These individuals together with others outside Parliament are
responsible for about R30 billion of irregular spending and otherwise unlawful conduct
including corruption, fraud and maladministration. Parliament is not the only body that has
been delinquent in these matters, there has been no accountability by the National Prosecution
Authority (NPA), the DPCI, the FIC, SARS and others for the inordinate delays in dealing
with state capture at PRASA.

If no-one is above the law, then why the delays and silence about complaints against other

powerful ANC leaders?

10. On 06 October 2022, Mr. Joseph Mayson, #UniteBehind’s Legal Officer wrote to Adv.

Gordon as follows:

“We would like to confirm whether you have sent the complaints to the respondents,
that they have either sent their responses or that the 7-day time-limit for such
responses has lapsed? We would also like to confirm whether you are considering the

complaints and their responses in terms of Art. 10.3. of the Code of Conduct? We



11.

12.

13.

14.

15.

assert our richt, in terms of procedural fairness, to be kept abreast of any and all
ght, p > P y

developments regarding our complaints.

We look forward to hearing from you and thank you for considering the complaints.
The outcome will be highly determinative of Parliament's integrity and its ability to
hold those guilty of breaching the code of conduct to account. Indeed, it will
influence the health of our democracy and implement the changes required to arrest

state capture.”

#UniteBehind received no response to this request. Nor have we received any notification
on how our complaints have progressed.

Resolving the complaints is essential to ensure that “the premium that the Constitution places
g p p p

1

on accountability” is realised, the integrity of Parliament is restored, and, that the ill-fate of

commuter rail services is reversed. #UniteBehind therefore demands:

12.1. that the consideration of the complaints, in terms of art. 10.3 of the Code of

Conduct, is expedited,
12.2. an update on the progress that has been made with the complaints, and

12.3. an update on the progress that has been made with the complaints to the

Committee, in terms of art. 10.4 of the Code of Conduct.

If there has been no progress, then we seek legally justifiable reasons for such. Adv. Gordon’s
decision counts as administrative action in terms of the Promotion of Administrative Justice

Act 3 of 2000 (PAJA) and, thus, the Act applies to her conduct. Her decision must, therefore,

be lawful, rational, and reasonable.

Parliament must hold people to account for violations of the Constitution and legislation,
especially those who hold significant political power and, therefore, are often able to

avoid/delay such accountability through ‘ordinary’ means, such as through the NPA.

The Commission’s PRASA Report was helpful in distilling and providing weight to our
complaints against the MPs including Mr. Buthelezi. However, #UniteBehind’s complaints to
Parliament do not only rely on the findings and recommendations of the Commission’s

PRASA Report. Our complaint goes further and includes all the reports from Treasury and

1 The Commission of Inquiry Into Allegations of State Capture, Corruption and Fraud in the Public Sector
Report, Part V Vol Il, para 2180, pg. 846



16.

17.

18.

Werksmans which constitute the response of the Board of Control led by Mr. Popo Molefe to

the remedial actions ordered by former Public Protector Adv. Thulisile Madonsela.

Further, #UniteBehind was/is directly involved in a number of litigations against the Boatds,
Ministers, and the Siyaya and Siyangena matters. The court records and judgments together
with recent reports of the Auditor-General, the Office of the Public Protector and the
#UniteBehind complaint against Justice TAN Makhubele at the Judicial Conduct Committee

constitute the grounds for demands that Parliament should suspend and remove the MPs.

We urge Parliament to respond without delay and by no later than 25 January 2023. In the
event that our demands are ignored, #UniteBehind will approach the Western Cape High
Court for appropriate relief. In the event of our success, #Unite-Behind will seek individual

cost orders against those charged with protecting the Constitution.

We will also ask all political parties to table a motion to ask that the #UniteBehind complaint

be dealt with urgently.

Sincerely,

\ ,';f Iz ﬁ
ﬁm (L / '}f‘ @@d/p @%ﬁﬁ

Zackie Achmat Zukiswa Vuka Lederle Bosch Joseph Mayson

CC:

Ms

Lusanda Myoli

Secretariat of the Joint Committee on Ethics and Members’ Interests

Imy

oli@patliament.gov.za

Ms

Natasha Mazzone

Chief Whip of the Opposition

natasham(@da.org.za
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Mr Mkhuleko Hlengwa
Chairperson of the Standing Committee on Public Accounts

hlengwamm@jifp.org.za; mhlengwa@parliament.gov.za

Mr Ronald Lamola
Minister of Justice and Correctional Services
Ministry(@justice.gov.za

ZaneNdlovu(@justice.cov.za
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M Gmall Joseph Mayson <joemayson@gmail.com>

Letter of demand Fwd: #UniteBehind complaint against Sfiso Buthelezi MP &

Others - Letter of Demand to Parliament
1 message

Zackie Achmat <zackie.achmat@gmail.com> Mon, Dec 5, 2022 at 6:29 PM
To: pmajodina@parliament.gov.za

Cc: Joseph Mayson <joemayson@gmail.com>, Laddie Bosch <laddiebosch@gmail.com>, Zukiswa Vuka
<zukie.vuka@gmail.com>

#UniteBehind urges the ANC to take an uncompromising stand against corrupt Members of Parliament who assisted
and benefited from state capture

Dear Ms. Majodina
We write to you on behalf of #UniteBehind.

On 12 September 2022, #UniteBehind laid a complaint with the Joint Committee on Ethics and
Members Interests against six MPs: Mr. Sfiso Buthelezi, Deputy-Minister Dikeledi Magadzi, Mr. Joe
Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr. Mosebenzi Zwane.

Three months later, #UniteBehind and the country at large remain in the dark regarding the
investigation. See the attached letter of demand.

The MPs individually and collectively have been responsible for the destruction of PRASA and directly
or indirectly involved in state capture, mismanagement, maladministration and nepotism that has cost
people in South Africa around R30 Billion. This corruption is continuing.

We take note of the speed and urgency with which Parliament has correctly acted in the Phala Phala
matter. #UniteBehind believes that the president has a case to answer and that he must take the country
into confidence as to why $580,000 in cash was held and stolen, without notification or explanation, at
his property.

No one is above the law.

However, it seems that selective justice is being applied in the matter of Mr. Sfiso Buthelezi, Deputy-
Minister Dikeledi Magadzi, Mr. Joe Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr.
Mosebenzi Zwane. See the attached letter. We urge your political party to raise their voice in this
matter and to table a motion to ensure that the same urgency applies to all significant matters of
corruption. This is essential for the fulfilment of your constitutional duties as members of South
Africa’s highest legislative body.

We look forward to working together against corruption, and, #UniteBehind therefore requests an
urgent response from the ANC.

Yours sincerely

Zackie Achmat
Zukie Vuka
Laddie Bosch
Joseph Mayson

---------- Forwarded message ---------
From: Zackie Achmat <zackie.achmat@gmail.com>
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Date: Mon, 05 Dec 2022 at 12:16

Subject: #UniteBehind complaint against Sfiso Buthelezi
MP & Others - Letter of Demand to Parliament

To: <Ministry@justice.gov.za>,
<Qhude.Nkosi@gmail.com>,
<ZaneNdlovu@justice.gov.za>,
<agordon@parliament.gov.za>,
<chairperson@parliament.gov.za>,
<hlengwamm@ifp.org.za>,
<Imoshodi@parliament.gov.za>,
<Imyoli@parliament.gov.za>,
<mhlengwa@parliament.gov.za>, <natasham@da.org.za>,
<speaker@parliament.gov.za>

Dear Speaker Mapisa-Ngakula and Chairperson Masondo

Please find the attached letter of demand in relation to the
#UniteBehind complaint against Sfiso Buthelezi MP and
Others.

Yours sincerely.

Zackie Achmat

---------- Forwarded message ---------

From: Zackie Achmat <zackie.achmat@gmail.com>

Date: Mon, 05 Dec 2022 at 12:16

Subject: #UniteBehind complaint against Sfiso Buthelezi MP & Others - Letter of Demand to Parliament
To: <Ministry@justice.gov.za>, <Qhude.Nkosi@gmail.com>, <ZaneNdlovu@justice.gov.za>,
<agordon@parliament.gov.za>, <chairperson@parliament.gov.za>, <hlengwamm@ifp.org.za>,
<Imoshodi@parliament.gov.za>, <Imyoli@parliament.gov.za>, <mhlengwa@parliament.gov.za>,
<natasham@da.org.za>, <speaker@parliament.gov.za>

Dear Speaker Mapisa-Ngakula and Chairperson Masondo

Please find the attached letter of demand in relation to the #UniteBehind complaint against Sfiso Buthelezi MP and
Others.

Yours sincerely.
Zackie Achmat
Zackie Achmat

Zackie Achmat
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Fwd: Letter of Demand #UniteBehind complaint against Sfiso Buthelezi MP &

Others - Letter of Demand to Parliament
1 message

Zackie Achmat <zackie.achmat@gmail.com> Mon, Dec 5, 2022 at 6:25 PM
To: siviweg@da.org.za

Cc: Joseph Mayson <joemayson@gmail.com>, Laddie Bosch <laddiebosch@gmail.com>, Zukiswa Vuka
<zukie.vuka@gmail.com>

#UniteBehind urges the Democratic Alliance to take an uncompromising stand against corrupt Members of Parliament
who assisted and benefited from state capture

Dear Ms. Gwarube
We write to you on behalf of #UniteBehind.

On 12 September 2022, #UniteBehind laid a complaint with the Joint Committee on Ethics and
Members Interests against six MPs: Mr. Sfiso Buthelezi, Deputy-Minister Dikeledi Magadzi, Mr. Joe
Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr. Mosebenzi Zwane.

Three months later, #UniteBehind and the country at large remain in the dark regarding the
investigation. See the attached letter of demand.

The MPs individually and collectively have been responsible for the destruction of PRASA and directly
or indirectly involved in state capture, mismanagement, maladministration and nepotism that has cost
people in South Africa around R30 Billion. This corruption is continuing.

We take note of the speed and urgency with which Parliament has correctly acted in the Phala Phala
matter. #UniteBehind believes that the president has a case to answer and that he must take the country
into confidence as to why $580,000 in cash was held and stolen, without notification or explanation, at
his property.

No one is above the law.

However, it seems that selective justice is being applied in the matter of Mr. Sfiso Buthelezi, Deputy-
Minister Dikeledi Magadzi, Mr. Joe Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr.
Mosebenzi Zwane. See the attached letter. We urge your political party to raise their voice in this
matter and to table a motion to ensure that the same urgency applies to all significant matters of
corruption. This is essential for the fulfilment of your constitutional duties as members of South
Africa’s highest legislative body.

We look forward to working together against corruption, and, #UniteBehind therefore requests an
urgent response from the Democratic Alliance

Yours sincerely

Zackie Achmat
Zukie Vuka
Laddie Bosch
Joseph Mayson

---------- Forwarded message ---------
From: Zackie Achmat <zackie.achmat@gmail.com>
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Date: Mon, 05 Dec 2022 at 12:16

Subject: #UniteBehind complaint against Sfiso Buthelezi MP & Others - Letter of Demand to Parliament
To: <Ministry@justice.gov.za>, <Qhude.Nkosi@gmail.com>, <ZaneNdlovu@justice.gov.za>,
<agordon@parliament.gov.za>, <chairperson@parliament.gov.za>, <hlengwamm@ifp.org.za>,
<Imoshodi@parliament.gov.za>, <Imyoli@parliament.gov.za>, <mhlengwa@parliament.gov.za>,
<natasham@da.org.za>, <speaker@parliament.gov.za>

Dear Speaker Mapisa-Ngakula and Chairperson Masondo

Please find the attached letter of demand in relation to the #UniteBehind complaint against Sfiso Buthelezi MP and
Others.

Yours sincerely.
Zackie Achmat
Zackie Achmat

Zackie Achmat
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#UniteBehind complaint against Sfiso Buthelezi MP & Others - Letter of Demand
to Parliament

Zackie Achmat <zackie.achmat@gmail.com> Mon, Dec 5, 2022 at 6:33 PM
To: nshivambu@parliament.gov.za

Cc: Joseph Mayson <joemayson@gmail.com>, Laddie Bosch <laddiebosch@gmail.com>, Zukiswa Vuka
<zukie.vuka@gmail.com>

#UniteBehind urges the EFF to take an uncompromising stand against corrupt Members of Parliament who assisted
and benefited from state capture

Dear Mr. Shivambu
We write to you on behalf of #UniteBehind.

On 12 September 2022, #UniteBehind laid a complaint with the Joint Committee on Ethics and
Members Interests against six MPs: Mr. Sfiso Buthelezi, Deputy-Minister Dikeledi Magadzi, Mr. Joe
Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr. Mosebenzi Zwane.

Three months later, #UniteBehind and the country at large remain in the dark regarding the
investigation. See the attached letter of demand.

The MPs individually and collectively have been responsible for the destruction of PRASA and directly
or indirectly involved in state capture, mismanagement, maladministration and nepotism that has cost
people in South Africa around R30 Billion. This corruption is continuing.

We take note of the speed and urgency with which Parliament has correctly acted in the Phala Phala
matter. #UniteBehind believes that the president has a case to answer and that he must take the country
into confidence as to why $580,000 in cash was held and stolen, without notification or explanation, at
his property.

No one is above the law.

However, it seems that selective justice is being applied in the matter of Mr. Sfiso Buthelezi, Deputy-
Minister Dikeledi Magadzi, Mr. Joe Maswanganyi, Ms. Dipuo Peters, Minister Fikile Mbalula and Mr.
Mosebenzi Zwane. See the attached letter. We urge your political party to raise their voice in this
matter and to table a motion to ensure that the same urgency applies to all significant matters of
corruption. This is essential for the fulfilment of your constitutional duties as members of South
Africa’s highest legislative body.

We look forward to working together against corruption, and, #UniteBehind therefore requests an
urgent response from the EFF.

Yours sincerely

Zackie Achmat
Zukie Vuka
Laddie Bosch
Joseph Mayson

—————————— Forwarded message ---------
From: Zackie Achmat <zackie.achmat@gmail.com>
Date: Mon, 05 Dec 2022 at 12:16
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Subject: #UniteBehind complaint against Sfiso Buthelezi
MP & Others - Letter of Demand to Parliament

To: <Ministry@justice.gov.za>,
<Qhude.Nkosi@gmail.com>,
<ZaneNdlovu@justice.gov.za>,
<agordon@parliament.gov.za>,
<chairperson@parliament.gov.za>,
<hlengwamm@ifp.org.za>,
<Imoshodi@parliament.gov.za>,
<Imyoli@parliament.gov.za>,
<mhlengwa@parliament.gov.za>, <natasham@da.org.za>,
<speaker@parliament.gov.za>

Dear Speaker Mapisa-Ngakula and Chairperson Masondo

Please find the attached letter of demand in relation to the
#UniteBehind complaint against Sfiso Buthelezi MP and
Others.

Yours sincerely.
Zackie Achmat

---------- Forwarded message ---------

From: Zackie Achmat <zackie.achmat@gmail.com>

Date: Mon, 05 Dec 2022 at 12:16

Subject: #UniteBehind complaint against Sfiso Buthelezi MP & Others - Letter of Demand to Parliament
To: <Ministry@justice.gov.za>, <Qhude.Nkosi@gmail.com>, <ZaneNdlovu@justice.gov.za>,
<agordon@parliament.gov.za>, <chairperson@parliament.gov.za>, <hlengwamm@ifp.org.za>,
<Imoshodi@parliament.gov.za>, <Imyoli@parliament.gov.za>, <mhlengwa@parliament.gov.za>,
<natasham@da.org.za>, <speaker@parliament.gov.za>

[Quoted text hidden]

Zackie Achmat
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#UniteBehind
Methodist House
46 Church Street
CAPE TOWN 8000

Per e-mail: zackie.achmat@agmail.com

Dear Sir / Madam,

RE: PRASA COMPLAINTS - JOINT COMMITTEE ON ETHICS AND MEMBERS’
INTERESTS

Your letter dated, 5 December 2022, refers.

| have been advised that the Joint Committee on Ethics and Members’ Interests (the
Committee) is attending to the above mentioned complaints. | am informed that, on 28

September 2022, Mr Mayson addressed an email to the Acting Registrar of Members’
Interests, Adv A Gordon, to request -

(1) A time-frame by when the Registrar would make a recommendation to the
Committee in terms of Article 10.4 of the Code of Conduct; and

(2)  Whether there would be a preliminary investigation in terms of Article 10.3.3 of
the Code?

On 29 September 2022, Adv Gordon informed you via email that internal processes on
the complaints were underway. Further, she indicated that she did not have a time-
frame of when the matters would be before the Committee. This was because of the
many matters before the Committee, some of which were complex and required more
time to complete. However, the matters relating to your complaint(s) were on the
agenda of the Committee meeting of 7 November 2022. It is anticipated that the
matters will be further processed from about March 2023 Kindly be reminded that the

Committee conducts its business on a confidential basis and that the Acting Registrar
will correspond when the need arises.

Yours sincerely,

%@Hu}w& /ﬂu?

Ms N N Mapisa-Ngakula, MP
SPEAKER OF THE NATIONAL ASSEMBLY

) Z2ol3

Date: /
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LOPES
ATTORNEYS
INC.

Ms. Nosiviwe NMapisa - Nqakula
Speaker of the National Assembly
Per: Email: speaker@parliment.goz.za

Advocate Anthea Gordan
Acting Division Manager: Registrar of Members' Interests
Per: Email agordon@parliment.qoz.za

Mr. Amos Masondo
Chairperson; National Council of Provinces
Per: Email chairperson@parliment.qgov.za

Ms. Moji Moshodi
Co-Chairperson of the Joint Committee on Ethics and Members' Interests
Per: Email Imoshodi@parliment.qov.za

Mr. Bekizwe Nkosi
Co-Chairperson of the Joint Committee on Ethics and Members' Interests
Per: Email Qhude.nkosi@amail.com

Wednesday, 01 February, 2023

Dear Speaker Mapisa-Ngakula and Adv. Gordon,
LETTER OF DEMAND

RE: UNREASONABLE DELAY ON #UNITEBEHIND'S COMPLAINT TO THE ETHICS COMMITTEE

1. We act on behalf of #UniteBehind, Mr. Achmat and Ms. Fokazi and refer to Speaker Mapisa-
Ngakula's letter dated 16 January 2023, which is attached hereto marked as "A”.

2. We note that the Joint Committee on Ethics and Members' Interests (‘the Committee’) is attending
to our clients’ complaints regarding the following Members of Parliament: Mr. Sfiso Buthelezi, Ms.
Dikeledi Magadzi, Ms. Dipuo Peters, Mr. Joseph Maswanganyi, Mr Mozebenzi Zwane, and Mr.
Fikile Mbalula.

3. Our clients submitted the complaints on 12 September 2022. It has thus already been four-and-a-
half months since the complaints were submitted. In her letter of 16 January 2023, the Speaker
indicated that the Committee is dealing with the complaints and, further, that the matters were on
the agenda for a Committee meeting apparently held on 7 November 2022. The Speaker also stated
that the matter would be “further processed from about March 2023." This can only mean that the
complaints will only be processed more than six months after they were submitted.

4. There has been a failure properly to process our clients' complaints in terms of Parliament's Code
of Conduct.

4.1. Clause 10.2 sets out the "Procedure for the investigation of complaints”.

Address 79 Oxford Road, Saxonwold, Johannesburg, South Africa, 2132 | Tel: +27 (0) 11 568 6837 | Email: info@lopesattomeys.com | Website: www lopesattomeys.com
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4.2, Clause 10.2.1 expressly provides that the "is based on and intended to be guided by the
principle of promptness, fairness and consistency.”

The Registrar is provided a period of seven days to inform the Member of the complaint and
the Member has seven days to respond (clause 10.2.4 and 10.2.6).

5. It appears that none of these processes were complied with.
6. Clause 10.3 provides further as follows:

10.3 Upon receipt of a response from a Member or where the Member has not
responded the Registrar must:

10.3.7 assess the authenticity or validity of the complaint based on the
information at his or her disposal;

10.3.2 collate such further information as may be necessary to enable him/her
fo make an informed recommendation to the Committee Members;

10.3.3 consull the Chairperson, and conduct a preliminary invesligation as may
be necessary to enable him or her to make a recommendation (o the
Commillee. In this instance, the Member must be immediately informed that a
preliminary investigation is underway, upon completion of the collation of
further evidence and the preliminary investigation referred fo above.

10.3.4 all documents, evidence and information in the possession of the
Registrar must, up to this stage, remain confidential.

10.4 the Registrar must make a recommendation fo the Committee -
10.4.1 that the complaint is frivolous, vexatious or unfounded; or

10.4.2 that a specific finding be made on the available evidence fogether with
a recommended sanction to be imposed; or

10.4.3 that a further investigation be instituted with a suggested procedure to
be followed with an elaboration of issues and facts to be investigated; and

10.4.4 indicate who will conduct the investigation and the duration of such a
proposed investigation; or

10.4.5 that a hearing should be held without any further investigation; or

10.4.6 any other recommendation as may be supported by available facts and
circumstances of each case which may not be provided for above; or

10.4.7 that he or she is unable to make a recommendation on the available
evidence.

7. Only once this process, including the collation of further information and, if necessary, a preliminary
investigation and a recommendation, is completed, may the Committee consider the matter, It
appears from the Speaker's letter that the Committee is considering the matter without a
recommendation on the matter.

8. Further, although the Code of Conduct does not prescribe an absolute time period by which a
recommendation must be made, all exercises of public power must be taken without “unreasonable
delay.”. This is reinforced by the fact that the complaints procedure is "based on and intended to be
guided by the principle of promptness, fairness and consistency” (emphasis added). The Speaker’'s



j)

vague and unsuhstantiated references to other matters being complex or requiring time in no way
justifies the delay.

9. That our clients’ complaints will only be processed (after which a recommendation will be made),
more than six months after the complaints were submitted constitutes an unreasonable delay. It is
not in keeping with the principle of promptness. Furthermore, the complaints procedure is
accountability mechanism: delays in processing and deciding complaints detracts from this
purpase.

10. Thus, we are instructed to inform you of our client's demand that the Acting Registrar makes her
recommendation to the Committee by no later than 12 February 2023. If no such action is taken,
we are instructed to launch legal proceedings to compel the making of a recommendation. Costs
will also be sought against Parliament.

11. We trust you find the above in order, in the interim our clients rights remain strictly reserved.

Kind regards,

Mr. Rui JC Lopes

Managing Director
Rui.Lopes@lopesattorneys.com
+27 (0) 11 568 6837
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Parliament: Following up on our commitments to the people

09 February 2023

Mr Rui Lopes

Managing Director

Lopes Attorneys Inc.

Per e-mail: rui.lopes@lopesattorneys.com

Dear Sir

RE: #UNITE BEHIND // PRASA COMPLAINTS

MR SIFISO BUTHELEZI, MS DIPUO PETERS, MR JOE MASWANGANYI, MR
FIKILE MBALULA, MS DIKELEDI MAGADZI AND MR MOSEBENZI ZWANE

Your letter of demand dated 01 February 2023, refers.

We note that the content of your letter draws unfounded negative conclusions
about the work of the Joint Committee on Ethics and Members’ Interests (“the
Committee”) and the support role of the Office of Registrar.

We kindly ask that you desist from these counter-productive comments. Your
clients have been very demanding since they lodged the complaints last year, to
the extent that, they fail to appreciate that there are other matters as well before
the Committee. The Committee is committed to processing all complaints within
the parameters of the Code of Ethical Conduct and Disclosure of Members’
Interests (“the Code”) and as its meeting schedule allows.

We cannot accede to you request for a meeting to be convened by 12 February
2023. You may be well aware that this week and next, the Parliamentary
program is committed to the State of the Nation Address and the subsequent
debates on the President of the RSA’s address and the President’s reply.

The next meeting of the Committee is scheduled for 6 March 2023. We attach a
Z-list for confirmation of this fact in the event that you or your clients doubt the
fact of the scheduled meeting date.

BHEKI NKOSI LYDIA MOSHODI

CO-CHAIRPERSONS OF THE JOINT COMMITTEE ON ETHICS AND
MEMEBRS’ INTERESTS

Page 1 of 1
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[THURSDAY, 9 FEBRUARY 2023] THIRD SESSION, SIXTH PARLIAMENT

PARLIAMENT OF THE
REPUBLIC OF SOUTH AFRICA

NATIONAL ASSEMBLY

AND

NATIONAL COUNCIL OF PROVINCES

MEETINGS OF
COMMITTEES

NB: Please note that this document is subject to frequent updating. Stakeholders wishing to
attend meetings listed here should contact the relevant contact numbers to ascertain whether
the agendas for the meetings have been amended. For contact numbers see Appendix A.

FRIDAY, 10 FEBRUARY 2023

Portfolio Committee on Home Affairs, (National Assembly), [Clause-by-clause deliberations,
consideration and adoption of the report on the Electoral Amendment Bill], Virtual Meeting
Platform, 10:00-13:00

TUESDAY, 14 FEBRUARY 2023
Standing Committee on Finance, (National Assembly), [Briefing by the Auditor-General on
audit outcomes of National Treasury and its entities; Consideration of letter from Independent
Commission for the Remuneration of Public Office Bearers: Draft Job Profiles of
Commissioners of the FFC], Virtual Meeting Platform, Time to be confirmed

WEDNESDAY, 15 FEBRUARY 2023

Standing Committee on Finance, (National Assembly), [Briefing by National Treasury and
SARS on their annual reports], Virtual Meeting Platform, 09:00-12:00



Portfolio Committee on Public Works and Infrastructure, (National Assembly),
[Consideration and adoption of the first term programme; Briefing by the DPWI/PMTE on
its 2022/23 Second Quarter performance; Consideration and adoption of the minutes of
the previous meeting], Virtual Meeting Platform, 09:00-12:00

Portfolio Committee on Social Development, (National Assembly), [Briefing by the
Department of Social Development and the South African Social Security Agency
(SASSA) on the status report on the payment of social grants], Virtual Meeting Platform,
09:00

Portfolio Committee on Trade and Industry, (National Assembly), [Briefing by the
Companies Tribunal and the ECIC on their first and second quarter financial and non-financial
performance for the 2022/23 financial year], Virtual Meeting Platform, 09:00-13:30

FRIDAY, 17 FEBRUARY 2023

Portfolio Committee on Communications, (National Assembly), [Consideration and
adoption of 2023 1% Term Draft Committee Programme; Finalisation on the SA Postbank
Limited Amendment Bill [B 22-2022]; Briefing by the Department on: (i) BBI Integrated
Annual Report for 2021/2022 financial year; and (ii) all outstanding legal cases in the
Portfolio; Adoption of Report on the Public Protector’s Report 113 of 2021/22; Adoption
of outstanding minutes], Virtual Meeting Platform, 09:00-13:00

TUESDAY, 21 FEBRUARY 2023

Standing Committee on Finance, (National Assembly), [Consideration and adoption of the
Committee BRRR; Briefing by National Treasury on the Municipal Fiscal Powers and
Functions Amendment Bill [B21 — 2022]], Virtual Meeting Platform, 09:00-12:00

Portfolio Committee on Communications, (National Assembly), [Briefing by Department
and its implementing Entities on: (i) progress made towards Analogue Switch-Off (ASO);
(i1) on all challenges relating to the implementation of the BDM Policy; and (iii) progress
report on adjudication outcomes of Competition Commission on Sentech and SABC;
Briefing on Report of the Auditor-General on the Material Irregularities in National,
Provincial and Local Government [referred to Committee in ATC 13 September 2022].;
Adoption of outstanding minutes], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Home Affairs, (National Assembly), [Briefing by Hon MGE
Hendricks on the Registration of the Muslim Marriages Bill [B30 — 2022]], Committee Room
S12A, Ground Floor, NCOP Building, 09:00-13:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement with the National Initiation Oversight Committee (NIOC) and EC
Provincial Initiation Coordinating Committee (PICC) outcome of the 2022 summer initiation
season], Virtual Meeting Platform, 09:00-13:00



Portfolio Committee on Basic Education, (National Assembly), [Consideration and Adoption
of Outstanding draft minutes and draft reports; Briefing by the Department of Basic Education
on the Analysis, Implications and Impact of the President’s SONA 2023; Updated Status Report
on Preparations for Provincial Public Participation Hearings on the BELA Bill (Limpopo
Province)], Virtual Meeting Platform, 09:30-12:30

Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly),
[Follow-up on the progress regarding the Knofloskraal site in Grabouw; Leadership of
Knofloskraal, DFFE, DPWI, SAPS, Theewaterskloof Local Municipality, Human Rights
Commission, (Joint meeting with COGTA, LABOUR, AGRICULTURE, PUBLIC WORKS,
POLICE, WATER AND SANITATION to be invited)], Virtual Meeting Platform, 09:30:13:00

Portfolio Committee on Water and Sanitation, (National Assembly), [Imperatives for the
water and sanitation sector as highlighted in the 2023 State of the Nation Address;
Consideration and adoption of minutes], Virtual Meeting Platform, 09:30-13:00

Select Committee on Trade and Industry, Economic Development, Small Business
Development, Tourism, Employment and Labour, (National Council of Provinces), [Public
hearings on Performers Protection Amendment Bill [B 24D — 2016] and Copyright Amendment
Bill [B 13D — 2017]], Virtual Meeting Platform, 10:00-17:00

WEDNESDAY, 22 FEBRUARY 2023

Portfolio Committee on Public Works and Infrastructure, (National Assembly), [Briefing
by the Petitioner (Ms T Motshidi - Bodlani) and the DPWI on a petition from the residents of
Brackenhurst and Brackendowns, calling on the Assembly to request the City of Ekurhuleni to
investigate the transfer of the ownership of the property where the Brackendowns Police Station
is located to the Department of Public Works and Infrastructure, to enable the South African
Police Service to build a suitable and permanent police station. (Referred on 18 May 2022);
Consideration and adoption of the minutes of a previous meeting], Virtual Meeting Platform,
09:00-12:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Emfuleni Local Municipality by: Emfuleni
Local Municipality, Sedibeng District Municipality, Office of the Auditor-General Gauteng,
Provincial Treasury and COGTA, SALGA and Department of Cooperative Governance],
Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Police, (National Assembly), [Third Quarter Crime Statistics
(2022/23 FY), Outcomes/Success of the Safer Festive Season Operations; Adoption of
Committee Report on Petitions], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Small Business Development, (National Assembly), [Briefing by the
Department of Small Business Development on the implementation of the BRRR
recommendations (2022); Capacity Building on 2023 SONA: Thematic Perspectives for
Portfolio Committee on Small Business Development; Consideration and adoption of the 2023
First Term Committee Programme], Virtual Meeting Platform, 09:30-13:00



Select Committee on Transport, Public Service and Administration, Public Works and
Infrastructure, (National Council of Provinces), [Briefing by the Department of Public Works
and Infrastructure on the Expropriation Bill [B 23B — 2020] (s76)], Virtual Meeting Platform,
10:00-13:00

Joint Meeting: Standing Committee on Finance, Standing Committee on Appropriations,
Select Committee on Finance and Select Committee on Appropriations, (National
Assembly and National Council of Provinces), [2023 Budget Lock-up Session], Virtual
Meeting Platform, 11:00-14:00

Select Committee on Trade and Industry, Economic Development, Small Business
Development, Tourism, Employment and Labour, (National Council of Provinces),
[Briefing by the Department of Tourism on the Tourism Policy Review (Green Paper)], Virtual
Meeting Platform, 14:00-17:00

THURSDAY, 23 FEBRUARY 2023

Joint Meeting: Standing Committee on Finance, Standing Committee on Appropriations,
Select Committee on Finance and Select Committee on Appropriations, (National
Assembly and National Council of Provinces), [Briefing by the Minister of Finance on the 2023
Budget], Virtual Meeting Platform, 12:30-15:00

Joint Standing Committee on Defence, (National Assembly and National Council of
Provinces), [Consideration of First Term Programme and 2023 outlook in terms of Annual
Performance Plan; Briefing by the DOD on 3-year overview of standing commitments and the
annual cost of incurred to fulfil these commitments against the funding provided; Briefing by
the DOD on 3-year overview of ordered ad hoc deployments and the annual cost of incurred to
fulfil these deployments against the funding provided; Final consideration and adoption of the
JSCD mid-term Report; Update on JSCD-PCDMV Study Tour application; Consideration of
outstanding minutes], Virtual Meeting Platform, 18:00-21:00

TUESDAY, 28 FEBRUARY 2023

Portfolio Committee on Home Affairs, (National Assembly), [Briefing by the Department of
Home Affairs (DHA), the Electoral Commission (IEC) and the Government Printing Works
(GPW) on their budget allocations for the 2022-23 financial year], Committee Room S12A,
Ground Floor, NCOP Building, 09:00-13:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Mohakare Local Municipality by: Mohakare Local
Municipality, Xhariep District Municipality, Office of the Auditor-General Free State,
Provincial Treasury and Coghsta, SALGA and Coghsta], Virtual Meeting Platform, 09:00-
13:00



Portfolio Committee on Communications, (National Assembly), [Briefing by the Department
on: (i) overhaul of IT Systems at Postbank; (ii) measures in place to address Going Concerns in
the Portfolio; and (iii) consequence management in the Portfolio; Briefing by Department on:
(i) progress made on outstanding criminal cases at SAPO; (ii) SAPO financial crisis; and (iii)
the BBI and Sentech merger; Briefing by SAPO on progress made on implementation of the
Post Office of Tomorrow; and (ii) status of SAPO outlets and operations; Adoption of the
2022/23 First and Second Quarter Expenditure and Financial Reports of the DCDT and GCIS;
Adoption of Report of the Auditor-General on the Material Irregularities in National, Provincial
and Local Government (if available); Adoption of report on additional reporting of the BBI and
Postbank Annual Reports and Financial Statements for 2021/2022; Adoption of outstanding
minutes], Virtual Meeting Platform, 09:00-13:00

Joint Meeting: Standing Committee on Finance, Standing Committee on Appropriations,
Select Committee on Finance and Select Committee on Appropriations, (National
Assembly and National Council of Provinces), [Briefing by Financial and Fiscal Commission
and Parliamentary Budget Office on the 2023 Budget], Virtual Meeting Platform, 09:00-12:00

Portfolio Committee on Basic Education, (National Assembly), [Consideration and Adoption
of Outstanding draft minutes and draft reports; Briefing by Department of Basic Education on
Second Quarterly Report 2022/23], Virtual Meeting Platform, 09:30-12:30

Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly),
[Briefing on the First and Second Quarterly Reports for 2022/23 financial year. DFFE,
including Marine Living Resources Fund, SANParks; and iSimangaliso Wetland Park
Authority], Virtual Meeting Platform, 09:30-13:00

WEDNESDAY, 1 MARCH 2023

Portfolio Committee on Public Works and Infrastructure, (National Assembly),
[Consideration and adoption of the Budget Review and Recommendations Report (BRRR);
Consideration of the report from the Auditor-General on the Material irregularities in
National, Provincial and Local Government: Tabled: 09 September 2022(ATC: No
135/2022), Referred: 13 September 2022 (ATC No. 137/2022)], Virtual Meeting Platform,
09:00-12:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Renosterberg Local Municipality by: Renosterberg
Local Municipality, Pixle-KaSeme District Municipality, Office of the Auditor-General
Northern Cape, Provincial Treasury and Coghsta, SALGA and Department of Cooperative
Governance], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Police, (National Assembly), [Follow-up on Operations to combat
illegal mining and implementation of recommendations made in the Joint Consolidated Report
of the Portfolio Committees on Police, Mineral Resources and Energy, and Home Affairs (ATC
190-2022-11-28)], Virtual Meeting Platform, 09:00-13:00

Joint Meeting: Standing Committee on Finance and Select Committee on Finance,

(National Assembly and National Council of Provinces), [Public hearings on 2023 Fiscal
Framework and Revenue Proposals], Virtual Meeting Platform, 09:00-12:00
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Portfolio Committee on Small Business Development, (National Assembly), [Briefing by the
Constitutional and Legal Service Office (CLSO) - Legislative Drafting Unit on the proposed
Committee Bill (Small Enterprise Commission/Ombudsman); Consideration and adoption of
minutes], Virtual Meeting Platform, 09:30-13:00

THURSDAY, 2 MARCH 2023

Joint Standing Committee on Defence, (National Assembly and National Council of
Provinces), [Briefing by the SANDF and Armscor on initiatives to improve the availability of
spares for prime-mission equipment; Briefing by the DOD on projects allocated to Armscor and
the level of satisfaction with these projects, including services rendered by the Armscor
Dockyard; Briefing by the Chief Reserves on activities, challenges and way ahead;
Consideration of outstanding minutes], Virtual Meeting Platform, 18:00-21:00

FRIDAY, 3 MARCH 2023

Joint Meeting: Standing Committee on Finance and Select Committee on Finance,
(National Assembly and National Council of Provinces), [Responses by National Treasury on
submissions received during public hearings on the Fiscal framework and Revenue Proposals],
Virtual Meeting Platform, 09:00-12:00

MONDAY, 6 MARCH 2023

Joint Committee on Ethics and Members’ Interests, (National Assembly and National
Council of Provinces), [CLOSED MEETING], Committee Room M314, Third Floor, Marks
Building, 10:00-15:00

TUESDAY, 7 MARCH 2023

Joint Meeting: Standing Committee on Finance and Select Committee on Finance,
(National Assembly and National Council of Provinces), [Consideration and adoption of
committee report on the Fiscal Framework and Revenue Proposals], Virtual Meeting Platform,
09:00-12:00

Portfolio Committee on Communications, (National Assembly), [Briefing by the Department
of Communications and Digital Technologies (DCDT), Government Communication and
Information System (GCIS) and their Entities on the 2022/23 First and Second Quarter
Expenditure and Financial Reports; Briefing by SIU on: (i) progress of all cases relating to the
Departments and Entities reporting to the Committee; and (ii) inventory of monies recovered,;
Adoption of outstanding minutes], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Home Affairs, (National Assembly), [Briefing by the Minister of
Home Affairs and the Border Management Authority (BMA) Commissioner on the readiness to
establish the BMA by 1 April 2023], Committee Room S12A, Ground Floor, NCOP Building,
09:00-13:00



Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Thaba Chweu Local Municipality by: Thaba Chweu
Local Municipality, Ehlanzeni District Municipality, Office of the Auditor-General
Mpumalanga, Provincial Treasury and Cogta, SALGA and Department of Cooperative
Governance; Consideration of petition from the residents of the Emalahleni Local Municipality,
calling on the Assembly to investigate the persistent shortage of water in their area in the last
ten years], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Basic Education, (National Assembly), [Consideration and Adoption
of Outstanding draft minutes and draft reports; Updated Status Report on Preparations for
Provincial Public Participation Hearings on the BELA Bill] (North West Province)], Virtual
Meeting Platform, 09:30-12:30

Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly),
[Continuation of the briefings on the First and Second Quarterly Reports for 2022/23 financial
year: South African Weather Service; South African National Biodiversity Institute], Virtual
Meeting Platform, 09:30-13:00

Select Committee on Trade and Industry, Economic Development, Small Business
Development, Tourism, Employment and Labour, (National Council of Provinces), [Public
hearings on Performers Protection Amendment Bill [B 24D — 2016] and Copyright Amendment
Bill [B 13D — 2017]], Virtual Meeting Platform, 10:00-17:00

WEDNESDAY, 8 MARCH 2023

Portfolio Committee on Public Works and Infrastructure, (National Assembly), [Briefing
by the DPWI and PMTE on the 2020/21 Third Quarter performance], Virtual Meeting
Platform, 09:00-12:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Abaqulusi Local Municipality by: Abaqulusi Local
Municipality, Zululand District Municipality, Office of the Auditor-General KZN, Provincial
Treasury and COGTA, SALGA and Department of Cooperative Governance], Virtual Meeting
Platform, 09:00-13:00

Portfolio Committee on Police, (National Assembly), [Police Recruitment and Training,
including selection, alleged corruption, condition of training facilities and capacity of training
staff/trainers], Virtual Meeting Platform, 09:00-13:00

Select Committee on Transport, Public Service and Administration, Public Works and
Infrastructure, (National Council of Provinces), [Briefing by the Department of Transport on
the National Road Traffic Amendment Bill [B7B — 2020] (s76); Briefing by the Department of
Transport on the National Land Transport Amendment Bill [B 7F -2016] sec (76)], Virtual
Meeting Platform, 09:00-13:00

Portfolio Committee on Small Business Development, (National Assembly), [Briefing by the
Department of Small Business Development on the implementation of the Co-operatives Act as
amended and Regulations as well as update concerning ongoing discussions with the sector
representative towards the creation of an Apex organisation; Consideration and Adoption of
minutes], Virtual Meeting Platform, 09:30-13:00
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THURSDAY, 9 MARCH 2023

Joint Standing Committee on Defence, (National Assembly and National Council of
Provinces), [Briefing on the status of SANDF morale as per the DOD morale survey and
general matters affecting morale in the Force; Briefing on the impact of biennial Military Skills
Development Programme (MSDS) intakes on the SANDF training schedules and the impact on
rejuvenation; Briefing to include reference to rejuvenation efforts in the Reserves, especially
the status of the University Reserve Training Programme; Consideration of outstanding
minutes], Virtual Meeting Platform, 18:00-21:00

TUESDAY, 14 MARCH 2023

Standing Committee on Finance, (National Assembly), [Public hearings on the Financial
Matters Amendment Bill [B20 — 2022]], Virtual Meeting Platform, 09:00-12:00

Portfolio Committee on Communications, (National Assembly), [Briefing by the
Department on: (i) mitigating factors to counter financial losses at the SABC; (ii)
strategies to support local content development; (iii) progress update on filling of
vacancies in the Portfolio; and (iv) action plan to address irregularities at the Department
and its Entities; Briefing by GCIS on: (i) Operations of the MAC Charter; (ii) audit of
government 30% Adspend; and (iii) on progress made to resolve governance challenges at
MDDA,; Adoption of minutes], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Home Affairs, (National Assembly), [Briefing by the Department of
Home Affairs on plans to address backlogs in Immigration (permitting section) and Civic
services. Update on the progress made in addressing backlogs in the refugees, especially on
appeals], Committee Room S12A, Ground Floor, NCOP Building, 09:00-13:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Kgetlengrivier Local Municipality by: Kgetlengrivier
Local Municipality, Bojanala Platinum District Municipality, Office of the Auditor-General
North West, Provincial Treasury and Coghsta, SALGA and Department of Cooperative
Governance], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Basic Education, (National Assembly), [Consideration and Adoption
of outstanding draft minutes and draft reports; Budget Review — Department of Basic Education
(DBE) (Incl. Sector Plan, Strategic Plan and Annual Performance Plan)], Virtual Meeting
Platform, 09:30-12:30

Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly),
[Briefing by the Department of Forestry, Fisheries and Environment on the Forestry Master
Plan; Briefing by Forest South Africa on the implementation of the Forest Plan, including
beneficiation or support to smaller growers and processors; Briefing by the Forestry Charter
Council on the progress regarding transformation of the forestry value chain], Virtual Meeting
Platform, 09:30-13:30



Select Committee on Trade and Industry, Economic Development, Small Business
Development, Tourism, Employment and Labour, (National Council of Provinces), [Public
hearings on Performers Protection Amendment Bill [B 24D — 2016] and Copyright Amendment
Bill [B 13D — 2017], Virtual Meeting Platform, 10:00-17:00

WEDNESDAY, 15 MARCH 2023

Standing Committee on Finance, (National Assembly), [Public hearings on the Municipal
Fiscal Powers and Functions Amendment Bill [B21 — 2022]], Virtual Meeting Platform, 09:00-
12:00

Portfolio Committee on Public Works and Infrastructure, (National Assembly), [Briefing
by the Department of Public Works & Infrastructure (DPWI) and Property Management
Trading Entity (PMTE) on the Audit Action Plan; Briefing by the Department of Public Works
& Infrastructure (DPWI) and Property Management Trading Entity (PMTE) on the 2023/24
Annual Performance Plans], Virtual Meeting Platform, 09:00-12:00

Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Beaufort West Local Municipality by: Beaufort West
Local Municipality, Central Karoo District Municipality, Office of the Auditor-General
Western Cape, Provincial Treasury and Department of Local Government, SALGA and
Department of Cooperative Governance], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Police, (National Assembly), [Implementation of the Rural Safety
Strategy, including successes, challenges, capacitation of rural police stations and crimes
predominantly affected rural areas], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Small Business Development, (National Assembly), Presentation by
the Department of Small Business Development — Consolidated submission to the Red Tape
Unit (Presidency); Consideration and adoption of minutes], Virtual Meeting Platform, 09:30-
13:00

THURSDAY, 16 MARCH 2023

Joint Standing Committee on Defence, (National Assembly and National Council of
Provinces), [Briefing by the DOD on funding for domestic defence Research and Development;
Briefing by Denel on their ability to support the SANDF following the Medium-term Budget
Policy Statement (MTBPS) allocation; Consideration of outstanding minutes], Virtual Meeting
Platform, 18:00-21:00

WEDNESDAY, 22 MARCH 2023

Standing Committee on Finance, (National Assembly), [Response by National Treasury to
submissions received on the Financial Matters Amendment Bill [B20 — 2022] and Municipal
Fiscal Powers and Functions Amendment Bill [B21 — 2022]], Virtual Meeting Platform, 09:00-
12:00
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Portfolio Committee on Cooperative Governance and Traditional Affairs, (National
Assembly), [Engagement on the state of Lepelle-Nkumpi Local Municipality by: Lepelle-
Nkumpi Local Municipality, Capricorn District Municipality, Office of the Auditor-General
Limpopo, Provincial Treasury and Coghsta, SALGA and Department of Cooperative
Governance], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Police, (National Assembly), [Capacitation of Specialised Units,
including Detectives, POP’s FCS and K9], Virtual Meeting Platform, 09:00-13:00

Portfolio Committee on Public Works and Infrastructure, (National Assembly), [Briefing
by the Independent Development Trust (IDT) and Agrement SA on the 2023/24 Annual
Performance Plans; Briefing by the Construction Industry Development Board (cidb) and
Council for the Built Environment (CBE) on the 2023/24 Annual Performance Plans], Virtual
Meeting Platform, 09:00-14:00

Portfolio Committee on Small Business Development, (National Assembly), [Briefing on
2022/23 Quarter Three Performance Reports by the Department of Small Business
Development; Small Enterprise Finance Agency (sefa) and Small Enterprise Development
Agency (Seda); Consideration and Adoption of minutes], Virtual Meeting Platform, 09:30-
13:00

THURSDAY, 23 MARCH 2023

Joint Standing Committee on Defence, (National Assembly and National Council of
Provinces), [NCACC Fourth Quarter Report and DCAC update on progress with the IT systems
testing and engagement with the Defence Industry; Consideration and adoption of JSCD 2022
Annual Report; Briefing on the JSCD-PCDMV Study Tour (brief overview; detailed briefing
can be provided in-country); Consideration of Second Term Programme; Consideration of
outstanding minutes], Virtual Meeting Platform, 18:00-21:00

FRIDAY, 24 MARCH 2023

Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly),
[Briefing on the State of Environment Report: DFFE; Other key stakeholders; Briefing on the
State of Fisheries Report; DFFE; Other key stakeholders; Oral submissions on Climate Change
Bill [B9-2022]], Virtual Meeting Platform, 09:30-13:00

TUESDAY, 28 MARCH 2023

Portfolio Committee on Home Affairs, (National Assembly), [Briefing by the Department of
Home Affairs (DHA) and the Government Printing Works (GPW) on the Annual Performance
Plans (APPs) for the 2023-2024 financial year], Committee Room S12A, Ground Floor, NCOP
Building, 09:00-13:00
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Portfolio Committee on Basic Education, (National Assembly), [Consideration and Adoption
of outstanding draft minutes and draft report; Budget Review: Council for Quality Assurance in
General and Further Education and Training (Umalusi); South African Council for Educators
(SACE); Updated Status Report on Preparations for Provincial Public Participation Hearings on
the BELA Bill (Gauteng Province)], Virtual Meeting Platform, 09:30-12:30

Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly),
[Briefing by the Department on the Ocean Master Plan, Briefing by the Department on the
“Working For” Programmes; Working for Forest; Fisheries; Fire; Land; Waste; and Water],
Virtual Meeting Platform, 09:30-13:30
TUESDAY, 4 APRIL 2023
Portfolio Committee on Environment, Forestry and Fisheries, (National Assembly), [Oral
submissions on Climate Change Bill [B9-2022]], Virtual Meeting Platform, 09:30-17:00
WEDNESDAY, 5 APRIL 2023
Portfolio Committee on Public Works and Infrastructure, (National Assembly),

[Consideration and adoption of the 2023/24 Budget Vote Report], Virtual Meeting Platform,
09:00-12:00
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Meeting Cancellations

Committee Date Agenda Reason
Approved Local Trips

Committee Date Destination Purpose
Approved Workshops

Committee Date Destination Purpose

Approved International Trips
Committee Date Destination Purpose
Cancelled/Postponed Local/ International Trips
Committee Date Destination Reason
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Name of Committee Committee Secretary Contact
(CS) Number
Joint Committee on Ethics and Members’ | Ms. Coceka Socishe — Office 083 406 4024
Interests Coordinator
Email: csocishe@parliament.gov.za
Ad-Hoc Joint Committee on Flood Disaster CS: Nola Matinise 021 403 3780
Relief and Recovery Email: nmatinise@parliament.gov.za 083 709 8397
Joint Standing Committee on Defence CS (Stand-in): 021 403 3689
Nandipha Maxhegwana 072 832 4892
Email:
nmaxhegwana@parliament.qgov.za
Joint Standing Committee on the Financial CS: Cindy Balie 021 403 3667
Management of Parliament Email: cbalie@parliament.gov.za 083 547 4115
Joint Standing Committee on Intelligence Committee  Coordinator:  Alutho | 021 403 2793
Sombexe 083 709 8432
Email: asombexe@parliament.gov.za
Committee for Section 194 Enquiry CS: Thembinkosi Ngoma 021 403 3733
Email: thgoma@parliament.gov.za 083 709 8407
Committee on Multi-Party Women’s Caucus CS: Mandy Balie 021 403 3673
Email: mbalie@parliament.gov.za 083 709 8431
079 900 4796
Constitutional Review Committee CS: Pilate Gwebu 021 403 8257
Email: pgwebu@parliament.gov.za 083 709 8395
Portfolio Committee on Agriculture, Land CS: Albertina Kakaza 021 403 3765
Reform and Rural Development Email: akakaza@parliament.gov.za 083 709 8391
CS: Phumla Nyamza
Email: pnyamza@parliament.gov.za 021 403 3852
083 709 8492
Portfolio Committee on Basic Education CS: Llewellyn Brown 021 403 3764
Email: Ibrown@parliament.gov.za 083 709 8450
Portfolio Committee on Communications CS: Thembinkosi Ngoma 021 403 3733
Email: thgoma@parliament.gov.za 083 709 8407
CS: Hajiera Salie
Email: hsalie@parliament.gov.za 021 403 8264
061 472 9191
Portfolio Committee on Cooperative Governance CS: Shereen Cassiem 021 403 3769
and Traditional Affairs Email: scassiem@parliament.gov.za 083 709 8533
Portfolio Committee on Defence and Military CS: Bryan Mantyi 021 403 3796
Veterans Email: bmantyi@parliament.gov.za 083 709 8428
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Portfolio Committee on Environment, Forestry | CS: Tyhileka Madubela 021 403 3713

and Fisheries Email: 083 709 8401
tmadubela@parliament.gov.za

Portfolio Committee on Employment and Labour CS: Zolani Sakasa 021 403 3735
Email: zsakaza@parliament.gov.za 083 709 8488

Portfolio Committee on Health CS: Vuyokazi Majalamba 021 403 3770
Email: 083 709 8522
vmajalamba@parliament.gov.za

Portfolio Committee on Higher Education, CS: Anele Kabingesi 021 403 3760

Science and Innovation

Email:
akabingesi@parliament.gov.za

083 412 1585

CS: Shanaaz lsaacs 021 403 3763
Email: 083 709 8536
shisaacs@parliament.gov.za
Portfolio Committee on Home Affairs CS: Eddie Mathonsi 021 403 3826
Email: emathonsi@parliament.gov.za 083 709 8523
Portfolio Committee on Human Settlements CS: Kholiswa Pasiya-Mndende 021 403 3725
Email: 083 709 8495
kpasiya-mndende@parliament.gov.za
Portfolio Committee on Water and Sanitation CS: Nosipho Bavuma 060 550 9892
Email: nbavuma@parliament.gov.za
Portfolio Committee on International Relations | CS: Lubabalo Sigwela 021 403 3808
and Cooperation Email: Isigwela@parliament.gov.za 083 709 8508
Portfolio Committee on Justice and Correctional CS: Vhonani Ramaano 021 403 3820
Services Email: vramaano@parliament.gov.za 083 709 8427
CS: Siyabamkela Mthonjeni
Email: 021 403 3734
smthonjeni@parliament.gov.za 083 709 8390
Portfolio Committee on Mineral Resources and CS: Ayanda Boss 021 403 3768
Energy Email: aboss@parliament.gov.za 083 709 8515
CS: Arico Kotze
Email: 021 403 3662
akotze@parliament.gov.za 083 709 8470
Portfolio Committee on Police CS: Babalwa Mbengo 021 403 3741
Email: bmbengo@parliament.gov.za 083 709 8489
Portfolio Committee on Women, Youth and CS: Neliswa Nobatana 021 403 3840
Persons with Disabilities Email: nnobatana@parliament.gov.za 083 709 8472
Portfolio Committee on Public Enterprises CS: Disang Mocumi 021 403 8115
Email: dmocumi@parliament.gov.za 083 709 8512
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