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matter between:

irst Appellant
Second Appellant

Third Appellant

Respondent

lambo JA; Davis JA.‘ahd Smith AJA

JUDGMENT

uction

[1]

This appeal concerns the validity of (a) the suspensions of the respondent and
certain other members of the first appellant, the National Union of Metal



(2]

(3]

Workers of SA (NUMSA) pending the finalisation of discipiinary proceedings
(precautionary suspensions); (b) the decision taken by NUMSA’s Central
Committee to place its Mpumalanga Region under administration; and (c) the
accreditation of delegates to NUMSA's National Congress, which was
scheduled for 25 to 29 July 2022.

The respondent launched urgent proceedings in the Court a quo cha
the validity of those decisions on the ground that they were uft

declaring her, the other suspended members, a
Mpumalanga Region, entitted to attend and parti

Congress. The matter was heard by Moshoa her application

and, in his judgment delivered on 23 iclared the impugned

ecutive Committee and Regional Committees,

rs or officials on precautionary suspension

of the NUMSA constitution, it sanctioned the impugned decisions
y are thus valid and binding. They also maintain that Moshoana J failed
0 apply the conventional canons of interpretation pertinent to the construction
f a trade union’s constitution. According to them, the resultant ﬂa\)ved

interpretation of the relevant constitUtiona'l provisions has far-reaching and |

incongruous consequences for N UMSA.




NUMSA's constitutional structures

(4] | The issues that fall for decision on appeal require an understanding of the
powers and functions of NUMSA’s various constitutional structures. It will
therefore be instructive for me to explain, upfront, the respective constitutional

hierarchies of those structures and how they relate to one another. A
avoid confusion, | refer to the relevant structures by their full consti

designations instead of acronyms.

[5]| The Central Committee is NUMSA's highest decision-mak
National Congresses, which are held every four years. T

delegate from each of NUMSA'’s nine regions.

[6] The National Executive Committee is
NUMSA's business between meeting | Committee. Its duties

[7]

or a Regional Congress.

onal Executive Committees consist of office bearers of the Regional
ngress, the Local Shop Steward Council, and members of the Régiona!
Finance Committees. A Regional Executive Committee has the power, inter
alia, to suspend any shop steward or Shop Steward Committee on ‘sufficient h
cause shown’ and to take over the management of their affairs until another

shop steward or council has been elected.




[9]| The shop stewards in a ‘Local’ constitute the Local Shop Steward Council,
which is responsibie for electing delegates to the Regional Congress every four -
years. In terms of clause (6)(1)(c) of the NUMSA constitution, “each Local may
elect one shop steward per 300 members as a delegate at the Congress”.

The facts

[10] The facts pertineni to the adjudication of the disputes between the pa
common cause. They are briefly as follows.

[11]  On 14 July 2022, the respondent, in her capacity as NUMSA
President, was served with a notice suspending her, p Ligome of a
disciplinary hearing. That notice, composed by the secorll appeliant, stated that
NUMSA’s Central Committee had decided, at a meeting held®
2022, to suspend her “with immediate effect
process must be followed by the organiza
being that she had “stood and co,

SAFTU against the NUMSA po

The notice further stated th

investigations into remaj , She could potentially also face a hearing
into “allegations em. thee further issues’;.

[12]| At the same meeting entral Committee also resolved to suspend other

ding the scheduled National Congress. The names of the
s are listed in an annexure to the respondent’s founding

tional Executive Committee had also, on 6 April 2022, piaced five ofthe
sted members on precautionary suspension, purportedly in terms of clause.
6(3)(c)(v) of the constitution. That clause provides that the latter may suspend
any office bearer or official of the Union on sufficient cause until the matter is
decided at the next meeting of the Central Committee. Their joint disciplinary
hearing commenced before a part-time CCMA commissioner and had, at the

time of deposing to the answering affidavit, not yet been finalised.




[14]

[15

[16]

The others were placed on precautionary suspension by the Hlanganani,
Sedibeng and Mpumalanga Regional Executive Committees, respecti\)ely, in
terms of clause 5(3)(e)(v) of the constitution. The latter clause empowers those
committees “to suspend any shop steward on sufficient cause shown and take
over management of their affairs”. The Central Committee did not disturb that®
decision, and at the time of the launching of the application, discip,

hearings had not yet been finalised.
The Central Committee also resolved to place the Mpumalang

National Congress. NUMSA asserted that the region
convene two consecutive Regional Congress and the, Local and Regional

NUMSA constitution permitted the

Central Committee to ini is manner, the respondent did not dispute

these averments.

It is also com dlise that the Central Committee failed to appoint an

could also perform that task itself, in the event that an Accreditation

ee has not been appointed.

ure of a trade union constitution

Central to the determination of the issues that fall for decision on appeal are the
questions of whether the NUMSA constitution, reasonably construed, permits
the precautionary suspension of members or officials and vests in the Central
Committee’s discretion to exercise the powers of other subsidiary committees,

regardless of whether the latter may be able to exercise those powers




[18]

[19]

themselves. The adjudication of these questions will largely depend on the
construction of the relevant constitutional provisions and it therefore makes
sense to contemplate, as a starting point, the legal nature of a trade union’s

constitution as well as the canons of interpretation applicable to its constructi

Ms Engeibrecht, who appeared together with Mr Meyerowitz for
submitted that its constitution, being a contract between it and th

the relevant clauses by having regard to their text, ¢

terms of the principles enunciated by the Constitution
her' (University

of Johannesburg) in addition to extra-textual evic garding the conduct of

should be considered is NUMSA’s ' at both the Central Committee
(since 1992) and the National
placed members on precau sp sion. The former has also regularly
placed regions under . n since 2010. She argued that those

structures consequ

f the respondent, contended for a more literal

that words must be given their ordinary grammatical

tended implied term into the constitution would effectively amount
permissible amendment thereof. For this submission, he relied on a
ent by Moshoana J to the effect that, “fa] member of a trade union joins
trade union and does hot conclude a contract with a trade union. Thus, it
cannot be said that a member is a party to a contract as it were. In my view, it -
is difficult to employ the language of “implied terms” in a constitution as if it is a
commercial contract’? Mr Nhlapo submitted, furthermore, that the main
purpose of a trade union’s constitution is to give effect to the right to freedom

11202

2 Parsa

1ZACC 13; 2021 (6) SA 1 (CC).
graph 5 of the judgment on the application for leave to appeal.




of association. The construction contended for by the appellants will undermine
this objective since it wili not advance the interests of the members or the

democratic functioning of the union, or so he argued.

[20] The Constitutional Court has authoritatively settled the polemic regarding
legal nature of a trade union’s constitution in National Union of Metalwo,
SA v Lufil Packaging (Isithebe) and Others.?

[21] NUMSA had in that case also asserted that its constitution is a
it and its members. The Court agreed with that assertion, ;

said the following:

‘NUMSA has adopted a constitution which ns. it is a voluntary

association with rules and annexures t forms the agreement

entered into with its members. The

[22]
d University of Johahnesburg. In the latter case, the

matrix, its purpose the circumstances leading up to its conclusmn

nowledge of those who negotlated its terms.

f the respondent’s suspension

Although the respondent asserted a breach of her and the other affected
members’ constitutional rights to fair labour practices and freedom of
association, the main thrust of her case in the Court a quo was that all the
impugned decisions were uftra vires the NUMSA constitution.

3[2020] ZACC 7; 2020 (6) BCLR 725 (CC).
4[2012] ZASCA 13; 2012 (4) SA 593 (SCA).




[24] She contended that her suspension was unlawful because the NUMSA
constitution does not empower the Central Committee to place members on

precautionary suspension. For this contention, she relied on clause 8 of the

constitution, which provides that a national office bearer accused of misconduct
may be disciplined by the National Executive Committee. According to her, §
clause provides only for the disciplinary procedures to be followed by th

body and does not sanction precautionary suspension.

[25)| The appellants, on the other hand, asserted that it-is an establ
practice for NUMSA structures and committees t

precautionary suspension where circumstances defpand $€uch a drastic

measure and good cause had been established. NU in fact been

placing members on precautionary suspension 6#that basis since its formation,

or so they contended.

[26]| They argued, furthermore, that theq stitution, properly interpreted,

in any event, provides for m igfdls to be placed on precautionary

nces. Although they conceded that clause
ision, they asserted that clause 6(3){(c){v)
e Committee to suspend any office bearer or
the matter is decided at the next meeting of the

suspension in appropriate
8 provides only for punt

permits the Natio

at pfovision, they contended, can only refer to
nsion. The Central Committee is a higher structure than
cutive Committee and is vested with the constitutional power
s which in the opinion of the Central Committee promote the
of the Union and agree with the objects and policies of the Union and
stitution”.®> There is therefore no reason why the Central Committee

nnot initiate the process of placing a member on precautionary suspension

nstead of merely confirming such a decision of the National Executive

Committee.

[27] | In declaring the respondent’s suspension ultra vires the powers of the Central
Committee, Moshoana J found that the NUMSA constitution explicitly and

5 Clause 6(2)(d)(xvi).




[28]

[29]

[30]

[31]

unambiguously vests the power to suspend officials in the Nationa! Executive

Committee. He rejected the argument that the Central Committee has implied |
power to place members or officials on precautionary suspension, reasoning
that such an implied power would conflict with the express provisions of the
NUMSA constitution. He consequently found that the respondent’s suspensi

“offends the principle of legality and is invalid”.

uspensions envisaged in

tovide for suspension as aform

hown, pending the finalisation of disciplinary

ecautionary suspension.

sit the Central Committee to place a member on

uspension, on a reasonable construction of the relevant |
ower must be inferred because it has the power to: review any
of any other constitutional structure; confirm a precautionary
sion initiated by the National Executive Committee; and to perform all
ts which would in its opinion promote NUMSA'’s best interests. The Court a
quo’s assumption that the Central Committee can only fuhction as an appeal
body in respect of decisions taken by the National Executive Committee can,

as a matter of logic, only apply to punitive suspensions, or so they contended.

Mr Nhlapo took issue with that contended construction. He argued that, on a
reasonable interpretation of the relevant clauses, the Central Committee does




10

not have the power to place a member on precautionary suspension. The
powers to suspend as a punitive measure are explicitly given to the National or
Regional Executive Committees, in terms of clauses 8 and 5, respectively. The
NUMSA constitution does not provide for any form of precautionary suspension,

and reading such an implied term into the constitution will require variou ‘
consequential amendments to other clauses in order for the constituti

oversight, but a deliberate constitutional scheme designed to

be able to perform its functions as an appeal body optim;

[32]

or official for ‘sufficient cause e matter is decided at the next meeting of
the Central Committe clause 8, which clearly provides for

suspension as a puy

| e shown and take over the management of their affairs until

op steward or committee is elected’.

e reference to ‘good’ or ‘sufficient cause’ in those clauses is a further factor

at compels the inference that they provide for precautionary suspension. Our

- Courts have consistently interpreted the latter terms to mean “adequate or
substantial reasons for a decision or act’. In the context of the abovementioned
clauses, it connotes a lower standard of proof than that required in disciplinary
proceedings. And even if, as Mr Nhlapo submitted, the phrase “until another

shop steward or committee is elected” must be read as connoting permanent




[34]

[35]

[36]

11

suspension, the maxim qui potest plus, potest minus (the greater includes the
lesser) is apposite in these circumstances. It simply does not make any sense
to interpret the constitution as according the Regional Executive Committee
extensive powers to Suspend' a shop steward permanently, on good cause
shown, but not as an interlocutory measure, which is manifestly the less sever

measure.

There can be little doubt that the construction contended for by the gesp
will have anomalous consequences for NUMSA and will serve
purpose of its constitution. It will, for instance, mean that it

was not suspende
construction of claus

to provide any justification for its decision to exercise the power to
the respondent. it has relied only on its asserted implied authority and
ims that it has, over the years, placed members on precautionary

s

spension. The appellants’ contention, that this evidence of pasf conduct

justifies the inference that the Central Committee has implied powers to assume

the responsibilites of any other constitutional subsidiary structure at its

discretion, cannot be uphéld.

Such an implied term can only be imputed into a contract if the Court is satisfied
that “upon a consideration in a reasonable and business-like manner of the
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terms of the contract and the admissible evidence of surrounding
circumstances, an implication necessarily arises that the parties intended to
contract on the basis of the suggested term’’. Put differently, a term can only be
implied if it can be confidently said that the contracting parties, with referen
to the specific event, would have promptly and unequivocally assert

existence of the contended term.6

[37] | | am of the view that the implied term contended for by appells
the Central Committee has discretion to exercise the
NUMSA's other constitutional structures at its whim, . with the
express provisions of the constitution and can according

[38] || The Central Committee is effectively the highes

it njunction that it must manage the ’

affairs of the union accg constitution and the rules and policies

to act within the fou ' Wthe constitution. In suspending the respondent,
the Central

to itself powers of other constitutional structures, even though those

ructures are in a position to exercise those powers themseives.

While it is arguable that the Central Committee would be entitied to exercise
any constitutional function of a subsidiary structure in circumstances where that

structure is for some reason unable to exercise the power itself, on a

® Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial Administration 1974 {3) SA 506 {A) at 531H-
53SBT see also: City of Cape Town (CMC Administration) v Bourbon-Leftley and Another NNO [2005]

ZASCA 75; 2006 (3) SA 488 (SCA) at paras 19 - 20.
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reasonable construction of the relevant constitutional provisions, it is manifestly

not allowed to do so at its whim.

[40]| The appellants have therefore failed to establish that the NUMSA constitution
vests in the Central Committee either explicit or implied powers to place
members or officials on precautionary suspension in instances where
relevant National or Regional Executive Committees are able to eXxercisg

powers themselves.

The isuspensions of the other members

[41]| While NUMSA has, in its answering affidavit, challenged

abandoned the point on appeal. It is according

with the submissions advanced_ in the part

issue.

(BUS ion of the other office bearers,
urt @%uo that Chapter 5 of the NUMSA -
nal Structures, and in particular clause
a Regional Executive Committee may suspend

sward Committee on ‘sufficient cause shown’,

[42]| Regarding the purported preca
|| the respondent contended in4

constitution, which de :

[43] | that in terms of Chapter 8 of the constitution, “a person must
and the charge must be determined, and if an opinion is formed
charge has been satisfactorily proveh only then may a member be
nded”. The learned Judge reasoned that the NUMSA constitution
nsequently only sanctions suspension as a form of punishment and notasa
~ precautionary measure pending the conclusion of disciplinary proceedings. The
relevant NUMSA structures therefore did not have the power to place the other

members on precautionary suspension.

[44]| My finding that the NUMSA constitution empowers both the National Executive
Committee and Regional Executive Committees to place members or officials
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on precautionary suspension, is also dispositive of the respondent’'s challenge
to the validity of the other suspended members’ precautionary suspensions.
Those members had in fact been suspended by the constitutional structures

and invalid.

ecision to place the Mgumalana Reg

145]

[46]

it from attending the National Congréss ort

powers of the Central Committee. St ed that that power vests in the

Kvii) of the constitution, which

has suspénded its Regional Executive
common cause that this did not happen,
ons were thus premature.

at the decision to bar the Mpumalanga Region from
attending pnal Congress without any disciplinary procedures having

in a workplace, violated the NUMSA constitution.

asserted that the Central Committee placed the Mpumalanga Region
eradministration pursuant to the powers vested in that committee in terms
Chapters 4 and 6 of the constitution. For this contention it relied on
constitutional clauses which provide that the Central Committee: (a) may
overrule any decision of any local shop steward council;” (b) may review any
decision of a Regional Committee, and to confirm, amend or reverse such a
decision;® (c) may establish or close down regions and to define their areas of

7Cla
8 Clau

e 4(2){vii}bXiv).
e 6(2)(d)(ii).




[48]

(49]

[50]

15

jurisdiction;? and (d) it is empowered to take over the management of the affairs
any region where a Regionail Executive Commitiee has been suspended, until
such time as another committee has been constitutionally elected.*®

It argued, furthermore, that the region’s suspension was necessary and justifi
in the context of the abovementioned circumstances. The Central Comj
decision to take over the administration of that region was

necessary intervention in the best interests of the organisation

powers other than those explicitly stated in§ n.

which empowers the Central Cgy e over the management of the |

gional Executive Committee has been

affairs of any region whi
' er to take over the affairs of a region; in

thle to quorate and suspend its Executive Committee. Ms
irecht contended that it was inconceivable that the Central Committee is

wed to take over the administration of a region which has failed fo muster
3 quorum to convene two consecutive Regional Congresses, and has since

become dysfunctional,

Mr Nhlapo argued that the Central Committee has no powers under the
constitution, either explicitly or impliedly, to place regions under administration
before a Regional Congress has suspended its Regional Executive Committee.

2Cla

°Cla

se 6(2)(diii).
Fse 6(2)(A)(iv).




[82]

(53]
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The constitutional dilemma that could ensue in the event of a region being
unable to muster a quorum to convene a Regional Congress may well require
NUMSA to consider amendments to its constitution, but it would not be proper
for the Court to read into the constitution an implied term that will effectively.

amend its explicit provisions.

| am of the view that the appeliants have provided compelling reason
Central Committee’s decision to suspend the Mpumalang
Committee and to take over its administration. Although clau
constitution clearly empowers the Central Committ

to the union.

In this case, the appellant

years, not been able to

"a reasonable construction of clause 6 of the |
constitution ' that in circumstances such as these, the Central
ve the power to take over the administration of a region
at its Executive Committee had not been suspended by the

 Cofigress. These circumstances are, in my view, those envisaged in
clause 6(2)(d)(xvi) of the constitution, which requires the Central
ee “fo do all lawful things to promote the interests of the Union”."* The
pnstruction contended for by the respondent will mean that NUMSA would
. effectively be emasculated and without any constitutional remedy to address a
crisis that may threaten to destabilise the entire organisation. | therefore

respectfully disagree with the Court a quo’s finding regarding this issue.

1 C’?

se B(2)(d)(xvi).
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ditation of delegates to the National Conference

[54]

[55]

[56]

 Clause 6(1)(c)(iv) provides that only delegates accredited by the £

The respondent challenged the val'idity of the accreditation process on the basis
that the Central Committee’s failure to appoint a Credentials Committee
violated the NUMSA constitution. The latter was enjoined to appoint the
Accreditation Committee in terms of clause 6(1)(c)(iii) of the constitution ang
decision to exercise that power itself, was thus unconstitutional and, |

Committee shall be entitled to vote at a National Congress.
the National Congress had therefore not been properly a
resolutions adopted at the Congress would conseq

invalidity, or so she asserted.

The respondent, on the other hand, contended™that because the Accreditation

Committee is not a separate constitutic gre but merely a sub-

committee of the Central Committe as residual powers to approve

credentials. The Central Com formed that function during its

special meeting on 5 May 20

Moshoana J found thi ral Committee’s failure to appoint an

Accreditation Com the arrogation of this power to itself were

unconstitutional. The hes'e unconstitutional aberrations was that the

png unconstitutional lines”. He consequently interdicted
yceeding with the scheduled National Congress.

nstitutional structure, but merely a sub-committee, there was nothing that
topped the Central Committee from doing the accreditation itself.

Mr Nhiapo, on the other hand, submitted that the constitution unambiguously
enjoins the Central Committee to appoint an Accreditation Committee and only
delegates accredited by the latter are entitled to vote at a National Congress.
These unequivocal provisions do not allow for a construction that bestows upon




[59]
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the Central Committee a discretion whether or not to appoint the committee or

to decide unilaterally to do the accreditation itself, or so he argued.

As mentioned, the Central Committee is bound to act within the four corners of
the constitution and is not allowed, at its whim, to arrogate to itself powers,
specifically assigned to another constitutional structure. In my view, the Ce
Committee’s failure to appoint an Accreditation Committee and its arrog

those powers to itself, also fall to be declared irregular and invalid
reason: Other than the bald averment that the Central Commi

terms of the constitution was ther
quo’s decision to interdict the h
such time as NUMSA has cQ

nary of findings

[60]

In summary then, | owing findings:

dent's%uspension by the Central Committee was not affected
with the NUMSA constitution and Is therefore invalid and -

6 or effect.

he suspensions of the other members, listed in Annexure RN2 to the
espondent’s founding affidavit, were properly done in accordance with

the NUMSA constitution and therefore valid and binding.

60.3 The Central Committee acted properly and in terms of its constitutional
mandate when it assumed control of the affairs of NUMSA’s

Mpumalanga Region.
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60.4 The Central Committee has, in purporting to exercise the powers of an

Accreditation Committee, acted ulfra vires the powers vested in it by the

NUMSA constitution.

issue of costs

|—|
-
®

[61]| Insofar as the issue of costs is concerned, | am of the view that the cosis4
made by the Court a guo should not be interfered with. On appeal, bot

opposed the appeal against the finding regarding her o sion and the

order interdicting the National Congress. Counsel have onceded that |

as well.

[62]| In the result, the appeal succeeds t

Order
1. Paragraph 2 of th duo'’s order is set aside and replaced by the

following orde

ssuspension of Ruth Ntlokose is unconstitutional, invalid,
and unenforceable.

The accreditation of delegates to NUMSA'’s General Congress
scheduled for 25 to 29 July 2022 was ultra vires the powers of

the Central Committee and thus unconstitutional and invalid.

There is no order as to costs.’”

(iii)

The parties shall bear their own costs in respect of the appeat'.

s

SMITH AJA

Miambo AJA.and Davis AJA concur.
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