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Amicus curiae in the High Court

FOUNDING AFFIDAVIT

I, the undersigned,
ABDURRAZACK "ZACKIE" ACHMAT
affirm:
1.

I am an adult male, and a director of #UniteBehind NPC, the applicant, whose
offices are at First Floor, Methodist House, 46 Church Street, Cape Town, 8000.

2.

I am duly authorised to depose to this affidavit and bring this application on behalf
of the applicant.

3.

The facts contained in this affidavit are within my personal knowledge, except
where the context indicates otherwise, and are both true and correct. Where I
make any legal submissions, I do so on the advice of #UniteBehind's legal
representatives.

4.

#Unitebehind is a non-profit company with its own legal identity separate from its
office bearers and members and with registration number 2018/255673/08. It
has perpetual succession, is capable of entering into contracts and of suing and
being sued in its own name.

5.

#UniteBehind has a Board of Directors that is its decision-making body and
manages its affairs. The Board of Directors exercises all of #UniteBehind's
powers and delegates the day-to-day work of #UniteBehind to its Organising
Secretariat.

6.

The Organising Secretariat has the powers delegated to it by Board of Directors.
When mandated to do so, by the Board of Directors, the Organising Secretariat

conducts litigation by interacting with legal teams, affected organisations and
individuals, including rail commuters.
INTRODUCTION
7.

This is an application in terms of Rule 1 6(4) of the Rules of the Supreme Court
of Appeal ("the Rules") for the admission of #UniteBehind as amicus curiae in
the appeal proceedings before this Court, instituted by Siyangena Technologies
(Ply) Ltd ("Siyangena") against the judgment of the full bench in the High Court,
dated 8 October 2020, under case no. 487/2021 ("the appeal"). In the court a
quo a Full Court upheld a review application by Passenger Rail Agency of South
Africa ("PRASA") to have its own decisions to conclude various contracts with
Siyangena reviewed and set aside. #UniteBehind participated in the review
proceedings as amicus curiae.

8.

The affidavit is made in support of #UniteBehind's application for leave to be
admitted as amicus curiae in the appeal proceedings and is structured as follows:

8.1

A brief background to the application;

8.2

A request for condonation for #UniteBehind's non-compliance with the time
periods stipulated under Rule 1 6(5) of the Rules;

8.3

The interests of #UniteBehind in the appeal proceedings; and

8.4

The submissions to be advanced by #UniteBehind in the appeal should it
be admitted as amicus curiae, the relevance of these submissions and how
they will assist the Court in determining the issues before it, and how these
submissions differ from those of the appellant and the respondents.

BACKGROUND
9.

On 5 March 2018, PRASA launched a review application to have its own
decisions to contract with Siyangena for the installation of an integrated security
access management system at the PRASA train stations ("ISAMS") reviewed
and set aside ("the review application") by the High Court.

1 0.

On 1 4 January 201 8, less than six weeks before the hearing of the review
application, Werksmans Attorneys ("Werksmans") withdrew as the attorneys of
record for PRASA due to PRASA's failure to make payment towards its fees.
#Unitebehind was then forced to bring an application for PRASA to appoint
attorneys for the matter. On 23 February 2018, PRASA undertook to re-appoint
Werksmans. The matter was then postponed for hearing in August 2020.

11.

The review application was heard by a Full Court of the High Court
on 1 2 to 1 4 August 2020. #Unitebehind gave written and oral representations as
amicus curiae in those proceedings.

1 2.

On 8 October 2020, the High Court upheld the review application and found inter
alia that the contracts entered into by PRASA and Siyangena were invalid and

fell to be set aside, and further made an order that an engineer be appointed to
value the works performed by Siyangena, for the payments already made by
PRASA to be set off against the value of the works, and, following such set-off,
for PRASA to pay any deficits or

Siyangena to pay any

excess.

On 27 October 2020, Siyangena brought an application for leave to appeal the
judgment of the court a quo in this Court. Leave to appeal was granted on
9 April 2021 .

13.

On 19 April 2022, #UniteBehind had sight of the parties' heads of argument in
the appeal. Only once #UniteBehind had the opportunity to consider the full
extent of the legal issues raised by the parties in their heads of argument did it
become clear that there remained a need, on appeal, for #UniteBehind to make
further contributions as amicus curiae.

14.

That same day, on 19 April 2022, #UniteBehind addressed a letter to the parties
seeking their consent to be admitted as amicus curiae, and stating that it intends
to make written submissions, inter a/ia, in relation to what constitutes just and
equitable relief in the circumstances of the case. A copy of the letter is annexed
marked "A".

15.

The first respondent provided its consent to the admission of #UniteBehind as
amicus curiae. In its letter dated 22 April 2022, Siyangena responded that it

would not give consent to #UniteBehind being admitted as amicus curiae on the
basis that #UniteBehind was allowed to participate in the proceedings on "vef}I
limited aspects". That, of course, is no basis on which to oppose #UniteBehind's

admission. A copy of the letter is annexed marked "B".
16.

In the absence of the full consent of the parties, #UniteBehind seeks the leave of
the Court to be admitted as amicus curiae in terms of Rule 16(4) and that it be
permitted to submit written submissions and make oral presentations at the
hearing of the appeal proceedings.

REQUEST FOR CONDONATION
17.

I am advised that in terms of rule 16(5) of the Rules, #UniteBehind should have
applied for admission as amicus curiae within one month after the record had

been lodged with the registrar of the Court. I am further advised that the record
in the appeal was lodged with the registrar on or about 30 August 2021, and that
#UniteBehind accordingly should have applied for admission as amicus curiae
on or about 30 September 2021.
18.

However, in the light of the sequence of events set out above, and for the reasons
traversed below, #UniteBehind requests condonation for the late filing of this
application.

19.

It only became apparent to #UniteBehind after having sight of the parties' heads
of argument that its participation in these proceedings remained essential. Prior
to seeking admission as an amicus, #UniteBehind was required to ensure that
its submissions would be sufficiently distinct from those of the parties particularly given the potential for the parties' positions to have shifted on appeal.
For that reason, it was only after receipt of the written submissions of the parties
that #UniteBehind was able to determine that it could continue to make a
meaningful contribution in this matter. Before this time, #Unitebehind was of the
belief that PRASA would defend the High Court judgment in this matter
appropriately because we were assured, around November 2020, by the nowsuspended Group Executive for Legal Risk and Compliance for PRASA,
Martha Onica Ngoye, that PRASA would defend the matter.

Around

August 2021, #l.JniteBehind heard that PRASA was in unlawful negotiations to
settle the matter. At the time, #UniteBehind, however, did not yet have written
evidence of this development.

In January 2022, Werskmans withdrew as

PRASA's attorneys of record, for a second time.

This was of concern to

#UniteBehind as it seemed that PRASA was not organising to defend the case

adequately.

On 11 April 2022, Amabhungane Centre for Investigative

Journalism published a report, titled "PRASA: the CR1 7 'spy', the security cabal
and the dodgy tenders" that included details regarding the aforementioned

unlawful attempts to settle the case. This development thus became a further
reason why #UniteBehind should proceed to seek to intervene in this matter. A
copy of this report is annexed marked "C".
20.

As already stated above, #UniteBehind first had sight of the parties' submissions
in the appeal in April 2022, and soon thereafter sought the consent of the parties
to intervene in the proceedings and to further submit its heads of argument by
6 May 2022.

Whilst awaiting the response from the parties, #UniteBehind,

through its legal representatives, started to prepare the necessary submissions
ahead of the proposed date of 6 May 2022. Pursuant to Siyangena's refusal to
grant consent for #UniteBehind's intervention as amicus curiae, #UniteBehind
commenced with drafting its papers in the application to intervene at the start of
May 2022. Further important developments, however, occurred that required
#UniteBehind to seek further confirmations from the PRASA and Siyangena and
cemented the need for intervention.
21.

Early in May 2022, #UniteBehind became aware of a legal opinion by counsel,
MK Mathipa, dated 31 August 2021, which had been sought by PRASA. The
legal opinion addresses inter alia the possible legal effects of the High Court
judgment and the appeal proceedings, including whether PRASA would be called
to make payment to Siyangena for the full amounts under the contract without a
set-off, and whether it would be fair for PRASA to consider a settlement at this

stage of the litigation proceedings. A copy of the legal opinion is annexed marked
"D".
22.

As it relates to the question of settlement, the opinion advised PRASA that
although a settlement may be considered before judgment is granted, it would
be undesirable for PRASA to initiate a settlement given that it had instituted the
review proceedings, that judgment has been granted in its favour, and that the
judgment was on appeal by Siyangena. The opinion also advised that any
settlement between the parties would be invalid unless approved by the SCA.
The opinion also confirmed that there was no danger that PRASA would be liable
for the payment of outstanding monies owed to Siyangena as part of the unlawful
and set-aside contracts. It was further advised that an appropriate settlement in
this instance would include Siyangena withdrawing the appeal and abiding by
the judgment of the High Court.

23.

Despite Adv. Mathipa's unequivocal opinion against settling the case by
conceding to Siyangena, on 3 November 2021, PRASA and Siyangena
apparently held a "without prejudice" meeting at which PRASA made Siyangena
a without prejudice settlement offer of R2.6 billion with an additional offer of
R500 million to be considered as part of the High Court order, towards a new
contract. This new contract was offered in a further contravention of tender
procurement legislation and procedures. A copy of the draft minutes of the
meeting is annexed marked "E".

24.

These developments were concerning to #UniteBehind. They suggested that,
despite having a judgment in its favour, PRASA was on the verge of spending

public funds in pursuit of precisely the contract that the Full Court had declared
unlawful and had set aside.
25.

Within weeks of learning of these developments, #UniteBehind addressed a
letter to both PRASA and Siyangena, on 30 May 2022, in which #UniteBehind
made it known to the parties that it intended bringing its application for admission
as amicus curiae in the appeal. In addition, #UniteBehind stated that it intended
to bring these facts to the attention of this Court, unless both PRASA and
Siyangena could confirm that they would not pursue any settlement on the terms
supposedly discussed in the 3 November 2021 meeting ("the 30 May letter'').

26.

On 7 June 2022, in a letter dated 6 June 2022, Siyangena responded to the
30 May letter.

It avoided addressing the issues concerning the supposed

settlement with PRASA, and it declined to provide an undertaking that it would
not pursue the envisaged settlement with PRASA. Copies of the letters are
annexed marked "F" and "G".
27.

Siyangena's abovementioned refusal and PRASA's failure to respond to the
30 May letter, has rendered #UniteBehind's participation in the appeal
proceedings indispensable. It is the only objective and independent party, which
can speak in the interests of rail commuters and the public generally to the relief
question, and to assist the court in ensuring that public interest is vindicated.

28.

Taking into account the length of time that this matter has taken to date, the fact
that the hearing date remains over two months away, the importance of the
issues involved, the fact that #UniteBehind was admitted as amicus curiae in the
High Court, #UniteBehind submits that there can be no prejudice to the other

parties occasioned by any delay in bringing this application. In addition,
#UniteBehind's submissions will be limited to the appropriate !elief in this matter.
29.

To mitigate any prejudice, #UniteBehind proposes that it lodges written
submissions within one week of being given leave to do so by the President of
the Court.

30.

#UniteBehind thus respectfully requests that condonation be granted and this
application to be admitted as amicus curiae be received by the Court.

#UNITEBEHIND'S INTEREST I N THE MATTER
31. #UniteBehind is a civil society coalition comprising over 15 organisations, which
organises, mobilises and campaigns to free government from the grip of public
and private sector corruption. #Unitebehind was formed in April 2017 with the
support of Social Justice Coalition, Ndifuna Ukwazi, Equal Education, Alternative
Information

&

Development Centre, Right2Know (Western Cape), United

Democratic Front (UDF) Veterans, and religious bodies.
32.

#UniteBehind was formed with its primary goal being to ensure the creation of a
just and equal South Africa that is based on participatory democracy, in which
people share in the country's wealth, and in which government is freed from the
grip of public and private sector corruption.

33.

Since April 2017, a number of #UniteBehind's supporting organisations, whose
members use Metrorail services daily and rely on these services for their
livelihoods, have urged #UniteBehind to take up a campaign that addresses
governance issues and corruption within PRASA.

When these governance

issues affect the operation of trains and stations, it is the members of these

organisations that are directly affected, with substantial consequences to their
livelihoods.
34. As a result, since its formation, #UniteBehind's focus has been the corruption
that has plagued PRASA in recent years. We have exposed corruption, given
evidence at Parliament, organised protests, and engaged with various PRASA
Boards and Ministers of Transport, to improve services and eliminate corruption.
#UniteBehind continues to play an extensive and instrumental role in upholding
the rule of law and preventing corruption at PRASA through various initiatives
that call for better accountability from PRASA and its members and aim to deal
with the issues of mismanagement in the state-owned entity.
35.

As stated above, #UniteBehind participated in the recent review proceedings as
amicus curiae and has been involved in litigation proceedings involving PRASA

since 2017. Some of the proceedings include the following:
35.1

In 2017, in the Cape Town High Court, #UniteBehind challenged the validity
of the appointment of PRASA's "interim board of controf' at the time and
the legality of a resolution the interim board purported to take on
1 December 2017, in terms of which, inter alia, the legal panel of PRASA
would be "suspended with immediate effect".

35.2

In March 2018, #UniteBehind brought a two-part application in the Western
Cape High Court seeking:

35.2.1

the urgent interim suspension of further execution of payment orders
and restraining the Sheriff from paying to Siyaya DB Consulting
Engineers (Pty) Ltd or its liquidators, or Siyaya Rail Solutions any

amounts received or held by the Sheriff pursuant to execution of the
payment orders; and
35.2.2

a final order declaring that the interim chairperson of PRASA at the
time, Justice TAN Makhubele, alternatively members of the interim
board of control, had no power to take any steps to settle anti
corruption legal proceedings. We suspended this application because
Justice TAN Makhubele resigned and PRASA then defended the
claims against Siyaya DB Consulting Engineers (Pty) Ltd or its
liquidators, or Siyaya Rail Solutions.

36.

In January 2019, #UniteBehind laid a complaint with the Judicial Services
Commission against the former chairperson of the interim Board of Directors of
PRASA, Justice TAN Makhubele, for occupying a position at a state-owned entity
while being a judicial officer and facilitating corruption. These proceedings are
ongoing.

37.

Moreover, #UniteBehind has successfully brought matters to the Western Cape
High Court regarding the safety of commuters and the unlawful appointment of
Mr Mbongisizwe Mpondo as the administrator of PRASA. These papers can be
made available to the court, if requested.

38.

In pursuance to upholding the rule of law #UniteBehinds seeks to intervene as
amicus curiae in order to advance written and oral submissions on the relief

granted by the High Court.

More specially on what constitutes "just and

equitable" relief, all things considered, and the relevant considerations that this
Court needs to take into account in determining the appropriate relief.

39.

Siyangena in its appeal papers contends inter alia for an order:

39.1

that the review application be dismissed;

39.2

in the alternative, that Siyangena be awarded just and equitable relief in the
form of an order that is consistent with the Constitutional Court order in
Gijima, in that the declaration of invalidity shall not divest Siyangena of any

of its rights which it would have been entitled to under the contracts; and
39.3

in the further alternative, an order directing that the independent engineer
determine the fair and reasonable market value, such value be determined
at present day value, of the goods and services provided by Siyangena to
PRASA.

40.

The submissions that #UniteBehind seeks to advance relate to the order of relief
granted by the High Court and the argument made by Siyangena in advancing
its submissions in support of the order it seeks in the appeal.

#UNITEBEHIND'S SUBMISSIONS
41.

The submissions by #UniteBehind will deal with the following aspects of the
appeal:

41.1

First, given the recent revelations that PRASA and Siyangena seek
unlawfully to settle the matter - despite a legal opinion provided to PRASA
advising not to do so - #UniteBehind will submit, relying on the decision of
the Constitutional Court in Airports Company South Africa v Big Five Duty
Free (Pty) Ltd 2019 (5) SA 1 (CC), that any attempt to settle privately an in
rem judgment, in a matter involving issues of the public interest and public

law, is impermissible.

41.2

Second, #UniteBehind will make submissions regarding the test on appeal
in matters regarding just and equitable relief under section 172 of the
Constitution. In particular, #UniteBehind will submit that the exercise by the
Full Court of its remedial discretion constitutes a discretion in the true or
strict sense, with which an appeal court will interfere only in rare
circumstances of misdirection. Provided that the remedial order lies within
the range of permissible orders, this Court will not interfere with it on appeal.

41.3

Third, #UniteBehind will submit that, in terms of section 172(1)(b), a just
and equitable order is one that aims to correct or reverse the consequences
of the invalid administrative decision and prevent any further loss and harm
to the fiscus.

In addition, when Siyangena contracted with PRASA to

provide a public service, it assumed the role, the expectations, and
responsibilities of an organ of state, and for purposes of the contract it had
a constitutional obligation towards the beneficiaries of the PRASA rail
system. Siyangena failed in fulfilling this role and thus has no right to
benefit. The relief sought by Siyangena does not reflect just and equitable
relief, as it is not corrective in nature and does not seek to reverse the
consequences of the unlawfulness found in the decisions and conduct of
both Siyangena and PRASA. The Full Court found Siyangena to have been
complicit inter alia in the corruption that led to the conclusion and the
implementation of the unlawful contracts. #UniteBehind will submit that due
to Siyangena's own involvement in the unlawful procurement processes it
cannot stand to benefit from the unlawful contracts. Any relief that results
in Siyangena making any profit under the contracts is not just and equitable
under section 172(1)(b).
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41.4

Fourth, #UniteBehind will submit that the High Court was correct to
conclude - at #UniteBehind's insistence -that the structures erected by
Siyangena were not fit for purpose and amounted to fruitless and wasteful
expenditure. On this basis alone, the Full Court would have been justified
in ordering the full restitution by Siyangena of all amounts paid to it under
the contracts, or an order that Siyangena was entitled to nothing more than
its out-of-pocket expenses. The order ultimately granted was thus one
substantially to Siyangena's benefit.

THE RELEVANCE AND USEFULNESS OF #UNITEBEHIND'S SUBMISSIONS
42.

#UniteBehind submits that the submissions it intends to advance deal with the
key issues in this matter, but have not been made by the other parties in the
appeal and are thus relevant and will be of assistance to the Court.

43.

In addition, the conduct of the parties since the judgment of the Full Court
reinforces, in my respectful submission, the need for this Court to consider
#UniteBehind's submissions as an independent party that seeks to advance
submissions in the public interest and with the aim of addressing the issues of
corruption surrounding the matter.

44.

In the premises, #UniteBehind seeks an order in the following terms:

44.1

that #UniteBehind be admitted as amicus curiae in the appeal;

44.2

that #UniteBehind is given leave to make written submissions in the appeal
on a date to be determined by this Court; and

44.3

that #UniteBehind is given leave to make oral submissions at the hearing
of the appeal.
15

WHEREFORE #UniteBehind seeks relief in the notice of application to which this
affidavit is attached.

DEPONENT
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The Deponent has acknowledged that he knows an
erstands the contents of this
affidavit, which was affirmed and signed at
i � on this the tl day of
JUNE 2022, the regulations contained in Go;;;;ment Notice No. R1258 of 21 July
1972, as amended, and Government Notice No. R 1648 of 19 August 1977, as
amended, having been complied with.

l�

�Jl:\�
-o-. A�1
7�'--c M
o ER
oA
6 eVI fr:" s 10\.)

-'-...
...
���

�

Full names:
Business address:
Ex Officio Kommissaris van Ede
Designation:
Ex Officio Commissioner of Oaths
Capacity:
Toegelate Advokaat en tid van die Kaapse Balle
Admitted Advocate and member of the Cape Bar
Bank Chambers Bloemstraat 50 Bloem Street
Kaapstad I Cape Town R.SA
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"A"
WEBBER WENTZEL
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>

Li n kl ate rs

T Ngeno
Ngeno and Mteto Inc.

90 R.lvonle Road, Sandton
Johannesburg, 2196

PO Box 61771, Marshailtown

First Respondent's Attorneys
488 Ferhsen Street
UnitC-C 50
BlockC
Brooklyn Office Park

Johannesburg, 2107, South Afrlca
Docex 26 Johannesburg

T +27 (0) 11 530 5000
F +2.7 {O) 11 530 5111
www.webberwentzei.com

By email: tando@ngenomtetoinc.co.za
and

GT Van der Merwe
Van der Merwe and Associates
Appellant's Attorneys
62 Rigel Avenue
Waterkloof
Pretoria
By email: simone@vdmass.co.za

Your reference

Our reference
V Movshovich I D Rafferty IL Mache

487/2021

Date
1 9 April 2022

3025290

Dear Sirs

Siyangena Technologies (Pty) Ltd ("Siyangena") II Passenger Rail Agency of South
Africa (" PRASA") and Others (case no. 487/2021)
1

As you know, we act for #UniteBehind ("our client").

2

We refer to Siyangena's appeal to the Supreme Court of Appeal under case no.
487/2021 ("the appeal").

3

Our client has had an opportunity to consider the judgment of the High Court and the
heads of argument of both the appellant and the first respondent and is of the opinion
that there are aspects of the case it can assist the Court with as amicus curiae,
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particularly in relation to the appropriate relief to be granted. Our client intends to make
submissions, inter alia, in relation to what constitutes just and equitable relief in the
circumstances of the case and the relevant considerations to be taken into account by
theCourt in t hat regard.
4

Our client , therefore, requests the parties to consent to our client participating in the
appeal as amicus curiae and submitting heads of argument so as to ventilate important
issues it believes have not fully been considered and that would be of benefit to the
Court.

5

We propose that our client be permitted to deliver its heads of argument by 6 May 2022.
We note that the case is not on the roll for this term and that there are certain other
issues, such as the preparation of a core bundle, that have not yet been finalised. There
can thus be no prejudice to the parties in relation to affording our client an opportunity
to deliver heads of argument and to participate in the appeal.

6

Please let us know by 2 1 April 2022 whether your respective clients agree to the
participation of our client as amicus curiae and to our client delivering heads of
argument. We shall then inform the Registrar of theCourt accordingly.

7

We look forward to your response.

Yours faithfully

WEBBER WENTZEL
V Movshovich

Direct tel: +27 1 1 5305867
Direct fax: +27 1 1 530 6867
Email: vlad.movshovich@webberwentzel.com
Transmitted electronically without signature
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PASSENGER RAIL AGENCY OF SOUTH AFRICA A N D TWO
OTHERS

1.

We refer to the abovementioned matter as well a s your
letter to us d a ted 19 April 2022.
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2.

Your client, #UniteBehind, was a l lowed to participate in the proceedings
on very limited aspects.

3.

O u r client does not consent to your client participating in a n y wider
a nd/or other a spects on appeal . The parties to the appeal served their
heads of argument a n d we are waiting for a date on which the matter will
b e argued.

4.

All o u r client's rights remain strictly reserved .

You rs faithfu l ly,.

Gert van der Merwe
VAN DER MERWE & ASSOCIATES
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PRASA:

C

"

tfie CR17 "spy, tfie security caoal ana tfie aoagy tenaers

An obscure group of security personnel have been embedded in PRASA, giving them influence over the agency's huge security
budget - and more. Who put them there and why?
Know more?
Send us a tiR-Qff

11 April 2022 - Tebogo Tshwane and Sam Sole
A shadowy figure who reportedly has links to the State Security Agency (SSA) has been appointed as the acting head of security at
the Passenger Rail Agency of South Africa (PRASA).
Alexio Papadopulo was thrust into the public sphere when News24 reported that key individuals in President Cyril Ramaphosa's 2017
ANG leadership campaign team suspected him of being the source of the leaked emails that led to widespread scrutiny of the
campaign's funds - a charge he denies and says he has been cleared of.
Key takeaways

*An obscure group of security personnel have been embedded iri PRASA's security division, giving them influence over the agency's
huge security budget.
*Amabhungane has been able to trace a number of them to President Cyril Ramaphosa's CR17 campaign, where a security breach in
communications contributed to Ramaphosa's campaign funding being investigated by the Public Protector.
*Some also have links to security companies whose contracts with PRASA were found to be irregular in the past.
Now amaBhungane has established that he is part of a cohort of security officials, mostly linked to former structures of uMkhonto
we Sizwe (MK) in the Western Cape - at least some of whom appear to have done work for the SSA under former top spy Arthur
Fraser or for Fraser's private intelligence company, Resurgent Risk Managers.
The security officials appear to have been deployed as a group, first to the CR17 campaign and now to PRASA
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Questions have also been raised about their relationship with PRASA board chair Leonard Ramatlakane and transport minister Fikile
Mbalula.
One went so far as to invoke his association with Ramatlakane and Mbalula to colleagues who were sent to find him after
absconding from work.
This raises the ultimate question as to whether the security team's role is to protect PR ASA - or to help capture it?
Tlie mysterious Mr Papa<lopulo

Papadopulo, a former sales employee and later business partner at a Centurion electronic goods outlet, presents himself as a cyber
security expert.
During the run-up to the ANG elective congress in December 2017 he was hired by the CR17 campaign's head of security. Wally
Rhoode, to secure the campaign's communications.
Papadopulo set up and managed the campaign's dedicated email server. "alexio.online".
According to News24, after Ramaphosa became president Papadopulo worked for him for eight months before reportedly departing
amid a "a series of confrontations" with Rhoode, who was by then a Major General and head of the presidential protection unit.
The report quoted claims that Papadopulo was "tight with Fraser" and suggested he was later suspected by key Ramaphosa
operatives of being the source of leaks of emails from inside the CR17 campaign.
These leaks formed part of evidence delivered anonymously to Public Protector Busisiwe Mkhwebane and cited in her July 2019
report which found that Ramaphosa failed to declare benefits he received from donations to his multi-million-rand internal election
campaign.
The Public Protector's report was later set aside by the courts as irrational and without merit. but in the meantime the emails leaked
to the media, with both News24 and the Independent group publishing stories exposing confidential CR17 donations and
communications in early August 2019.
A source who was close to Papadopulo during the campaign said it was rumoured that he was "somehow connected to Fraser" and
"untouchable due to this connection".
Papadopulo claims he was cleared of involvement after an investigation into the leaks by the Hawks cybercrimes unit. He showed
amaBhungane a message from a Hawks officer suggesting he had cooperated with the investigation and was not a suspect.
Papadopulo told amaBhungane. "Remember the point of the matter is that I don't know Fraser. The only time I knew Fraser was
when Fraser was also assisting in the campaign. So that's all I know of Fraser, in terms of the rest, I have no clue of my 'close
relationship'."
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Fraser did not respond to questions from amaBhungane sent to him through a trusted intermediary.
A senior figure from the Ramaphosa administration, speaking anonymously, told amaBhungane they did not think Papadopulo was
behind the CR17 leaks.
Rhoode

Papadopulo is not the only person to come under suspicion.
A highly placed intelligence source told amaBhungane that Rhoode previously received cash payments from the SSA or one of its
covert structures.
This is understood to have included the time during which he was contracted to Ramaphosa's ANC presidential campaign - a time
when Jacob Zuma was president and Fraser was running the SSA There is circumstantial evidence suggesting that he had money
problems that might have given him reason to take covert cash from the SSA.
In 2019 City, Press obtained an SSA letter revealing that Rhoode had been denied Top Secret security clearance due to evidence of
"poor financial judgement" because he failed to pay tax to Sars and had defaulted on payments to ABSA and MTN.
Of further concern is that Rhoode brought into the CR17 campaign not only Papadopulo, but a group of associates and a security
company with whom Rhoode had a chequered history.
Rhoda, who is still in charge of Ramaphosa's protection, told us that "police media protocols" prevent him from responding to
matters related to CR17.
He added: "I must say you raise intersecting issues and would like to respond but can't."
We're a non-profit newsroom that exposes wrongdoing, empowering people to hold power to account. But we cannot do it without
ypur SUf2(2.0rt.

The NPA and IPTS

The "intersecting issues" and their present-day relevance to PRASA are better understood against the backdrop of a questionable
2006 security tender awarded by the National Prosecuting Authority (NPA) to an unknown KwaZulu-Natal-based security company,
Intense Protection and Tourist Services (IPTS)
IPTS was (and is still) owned by businessperson Muziwandile "Dalo" Nala.
In late 2011, the Hawks arrested five people in relation to suspected tender fraud involving the IPTS-NPA contract, including Rhoode,
who was NPA head of security in 2006 before going on to run security operations for the 2010 FIFA World Cup.

The others arrested were Nala and three employees of the NPA: John Maree,
Terence Joubert, and Tebogo Sethabela. (Sethabela is now the director of supply chain at the NPA and has a long-pending lawsuit
against his employer for wrongful arrest.)
Rhoode, Joubert, and Maree formed part of a group that led the NPA's security structures at the time. The group included Trevor
Fredericks, the NPA head of security for the Western and Northern Cape.
Fredericks left the NPA in 2007. In 2015 he was the regional manager for Fraser's Resurgent Risk where he was tasked with managing
a contract for PRASA in the Western Cape. As we shall see Fredericks would reappear in CR17 and later as head of security for PRASA.
Part of the Hawks investigation of the IPTS tender included a search and seizure operation targeting Joubert, who was based at the
NPA in Durban.
As amaBhungane ISJ.P.Orted in 2012, controversial special prosecutor Lawrence Mrwebi, widely regarded as a key enabler of the
'cariture' of the NPA under Zuma. was accused of trying, unsuccessfully, to halt the search.
In any event, the case went nowhere.
New investigating officers were appointed leading to delays and in May 2012 charges were provisionally withdrawn when the court
refused to grant another postponement.
At the time the NPA told amaBhungane investigations remained on track and the case would be re-enrolled.
That didn't happen.
In 2014 charges against all accused were withdrawn after reconsideration by a senior commercial crime prosecutor, though notably
this fact did not emerg§. publicly until 2019.
Rhoode & Co join CR17

It seems extraordinary that this history did not raise questions when Rhoode was brought on board the CR17 campaign.
Rhoode also brought in Fredericks and another ex-MK comrade, whose linked In profile shows he too spent time working for
Resurgent, the private intelligence company established by Fraser in 2010 during his stint outside the SSA.
Even more extraordinary was that CR17, presumably through Rhoode, contracted IPTS to provide security to the campaign. The leaked
CR17 bank statements show IPTS was paid around R10-million between May 2017 and March 2018.
By then IPTS, its owner Nala and another of his companies, Semele Trading Enterprise, were already the subject of �gative finding;,
in investigations ordered by National Treasury in 2016, following a Public Protector's report on PRASA.

That set of probes also flagged a 2015 PRASA contract awarded irregularly to Resurgent Risk under which some R53-million was paid
out. and recommended that criminal action be taken against former PRASA officials.
Resurgent seemed both politically embedded and contentious: in May 2017 it launched a R20-million claim against the ANC for
payment for "election support and strategic services" in the run up to the 2014 elections.
Yet none of this appeared to have caused even a ripple in the CR17 campaign at the time - and later on PRASA was similarly
unmoved by this history.
From CR17 to PRASA

Papadopulo's re-emergence at PRASA prompted amaBhungane to look closely at the organisation's security team.
He was one of a group of nine individuals given fixed-term contracts in PRASA's security department in June 2021.
The list included Fredericks, then newly-appointed as head of security.
Alongside Papadopulo and Fredericks were other new security appointees who had worked at CR17. Bank statements show that
among the nine, at least three others were also previously part of the CR17 team, meaning at least five of the nine.
The appointments were highly unusual and PRASA's majority union. the United National Transport Union (UNTU). demanded
answers about the appointment process.
In an email from UNTU deputy secretary general Neels Haasbroek to the former head of human resources Thandeka Mabija and
other PRASA officials, the union requested an urgent probe into the appointments over concerns about hiring processes being side
stepped.
The union wanted to know why internal members of the security division were overlooked for these high level positions.
Haasbroek added, "Trevor Fredericks is a friend of the Minister and it is not the first time that he is appointed as security head. He
previously declined the offer.
"I request an urgent Forensic Audit regarding these appointments...

"

The "minister" was Mbalula, appointed to the transport portfolio in 2019.
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Is someone pulling the strings at PRASA? Graphic by amaBhungane.
Team often

Plans for the recruitment of this allegedly hand-picked security team appear to have gone back as far as October 2020 when
Ramatlakane, a veteran Western Cape politician, was appointed the new PRASA chair.
By then serious damage had been done to PRASA infrastructure during the Covid lockdown after it was left vulnerable when the
agency cancelled all its irregular security contracts in 2019 without putting in place proper alternatives.
··

In response National Treasury had approved a budget shift of R900-million to take care of protecting PRASA assets in the short
term - and the new security team seems to have been brought in to implement g_grand new community driven security_Rifill, to be
Jed by MK veterans.
AmaBhungane was told that PRASA executives were introduced to Fredericks and Papadopulo in about mid-October 2020 as people
being brought on board allegedly "on a request of shareholder", meaning Mbalula.
In response to a request for comment, the minister's spokesperson Lawrence Venkile told amaBhungane to direct questions about
"the employment of persons and procurement matters" to PRASA.
See Mbalula's full response .l:1.!llJ2

By November 2020, Fredericks was being touted for a position as operational security manager to assist PRASA to develop a security
strategy.
By 15 December Ramatlakane, the new chair, was emailing a new security plan to acting chief executive Thandeka Mabija.
The plan reads, "Phase one is to establish the different modules of our security plan... A team has been identified with vast
knowledge of security and rail infrastructure. The team comprises of ten trained and skilled people from all sorts of security
backgrounds. This team will be deployed into our different modules in order to carry out the urgent work needed to fix PRASA
security and look after its infrastructure."
By that December Fredericks was already being included in emails (though it's not clear in what capacity) and the new security plan
was already slated to include the portentously named People's Responsibility to Protect Project (PR2P).
By February 2021, the then head of security , General Tebogo Rakau, who had raised objections to the PR2P plan and questioned
Fredericks role, had been fired.
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By March Mbalula had announced the project officially, including promising that at least 80 MK veterans would be appointe as
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But, as amaBhungane reP-orted, a month later recruitment for the project was put on hold as newly appointed chief executive officer
Zolani Matthews pulled the brakes on its implementation.
By June 2021, though, nine of Ramatlakane's ten security experts had been appointed.
What of the tenth?
The NPA's Joubert again

Following Fredericks' unexpected death in August 2021, Papadopulo assumed the role of acting head of security and, amaBhungane
has established, began pushing the employment of Terence Joubert - though this never came to fruition.
PRASA said it was not aware of this.
Recall that Joubert was one of the accused in the case involving I PTS, which was withdrawn in 2014.
Meanwhile at the NPA, Joubert was facing a new round of disciplinary charges relating to a 2019 incident in which an envelope of
R30,000 in cash was allegedly dropped in his car by a relative of Craig Ponnan, an accused in a tender fraud case involving former
Durban mayor Zandile Gumede.
The NPA declined to prosecute criminally, but recently told amaBhungane that Joubert had been found guilty of gross dishonesty in
a disciplinary hearing and was scheduled to be sanctioned.
Joubert told amaBhungane he had been set up and said he had not circulated his CV for a position at PRASA.
Papadopulo at PRASA

If Fredericks and Papadopulo gathered a familiar crew around them at PRASA, then to what purpose?
In terms of the security plan delivered by Ramatlakane, the core team of ten was clearly intended to lead the complete overhaul of
PRASA's broken security systems - at a cost of hundreds of millions of rands.
As early as February 2021, there was information circulating within PRASA that a private security company, the Red Ants, was being
consulted about being onboarded as security providers, a senior PRASA source told amaBhungane.
That process was suddenly accelerated with the outbreak of unrest in KwaZulu Natal in July 2021.
This resulted in an emergency procurement process that by its nature bypasses the normal supply chain rules.
The emergency process was initiated two days after the unrest broke out (11 July) when PRASA allegedly received "intelligence and
information" that its infrastructure would be under attack - according to a memo which sets out the rationale and the process that
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was followed.
One source told us that Mbalula first raised the issue about a planned attack on PRASA's infrastructure and the then chief executive
Matthews initiated the emergency procurement.
But, it was Fredericks and Papadopulo who sourced the service providers, almost overnight. for a R250-million contract.
The memo notes: "Due to the nature of the emergency PRASA corporate security needed deployments to initiate immediately and
over a period of 12 hours to be at all stations. The two companies that responded and had the capabilities to deliver were IPTS and
Red Ants Security."
IPTS's history with Fredericks & co is already well established.
AmaBhungane is not aware of any evidence of a similar prior relationship with the Red Ants, but we have previously pointed out that
the company seems politically well-connected.
The Red Ants were contracted from 11 to 31 July for a staggering R241-million, covering Gauteng, KwaZulu-Natal, the Eastern Cape and
the Western Cape.
IPTS were to be paid R7.6-million for services in KZN only.
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A member of the Rail Enforcement Unit on Cape Town train station. Photo by: Ashraf
Hendricks, GroundUp
Acting head

During this period Fredericks fell ill and Papadupolo took over as acting head of security, compiling and signing on16 August the
addendum memo that included the costs for the riot intervention.
Matthews, the chief executive, in turn signed to approve the memo and addendum on 28 August and 9 September respectively - but
by October 2021 the contracts had yet to be fully paid and the Red Ants issued a letter of demand to PRASA.
According to the letter, PRASA had promised to pay the full R241-million owed to the Red Ants, but they had only received under R10million.
The Red Ants' lawyer told the Sunday Times at the time, "Prasa confirmed that the job was done correctly. If there is presumption of
'°moth; og """'w"d thot ;, ; ooocreot"
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Amabhungane understands Papadupolo took a keen interest in the outstanding payments, so much so that it caused friction
within the organisation.
Such was the concern with the delay in paying the invoices that insiders claim this played a role in the board's decision in February
this year to place the chief financial officer, Lesibana Fosu. on precautionary suspension, though PRASA said it was for other
reasons.
Collision courses

Rumours of Fosu's impending suspension first surfaced in November 2021 when the Sunday Times reported that after nine months
at the helm, Matthews had been suspended by the board.
The paper suggested Fosu could be next in line as Mbalula and the board had received briefs that the CFO was hampering PRASA's
operations because she failed to pay invoices on time.
In the article Fosu is quoted as saying the finance department would not approve "suspect" invoices: "If that's impeding PRASA
operations. at least we can ensure that taxpayer money does not fund irregularities."
Fosu would not comment when approached by amaBhungane, but according to insiders she raised questions in relation to the
payment of the emergency security contracts.
Communication seen by amaBhungane confirms that Papadupolo pushed for the riot invoices to be paid. notwithstanding formal
concerns raised about the emergency procurement process.
In November an eight-page internal audit report was addressed to Papadupolo.
The report said the process to appoint the two security companies was not "fair and transparent" because. for one, there were other
private security providers who submitted quotations that were not considered.
The report did not go into who was responsible. nor did it address the cost of the contract and if PRASA received value for money.
Siyangena

In July 2021 both PRASA chair Ramatlakane and its Group Executive: Legal, Risk and Compliance sought legal advice in relation to a
contract with Siyangena Technologies.
PRASA had awarded Siyangena Technologies a number of contracts related to the installation of a security access management
system in 2011 and 2014 - with the total cost ballooning to over R4.5-billion.
The deal was awarded during the time of former PRASA chief executive Lucky Montana.
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In late 2014 Popo Molefe took over PRASA's board and started a major cleanup. Montana departed soon afterwards.
Molefe's initiative included launching investigations into corruP-tion and maladministration and taking two mega contracts to
court to have them set aside: the Siyangena deal and the Swifambo contract (involving the infamous "too tall" locomotives).
The High Court set aside the Siyangena contracts in a damning 2020 j.!J.Qgment. finding that Montana and others deliberately
bypassed internal controls.
The judgment also found Siyangena had provided backing for some of Montana's property transactions, something Montana has
always denied, including in his recent evidence at the Zondo Commission.
The court ordered that an independent engineer assess the value of the work actually done by Siyangena and that this be set off
against payments already made by PRASA.
Siyangena appealed the high court ruling. but the appeal has not yet been heard.
Meanwhile, as the Sunday Times reP-orted, Siyangena owner Mario Ferreira approached Ramatlakane a bout the possibility of
reaching an out of court settlement.
Ramatlakane then sought legal advice about settlement discussions, including asking counsel, "Now that Montana appeared and
provided an explanation of growing his property portfolio, will this not weaken us during the appeal?"
The opinion provided on 31 August 2021 by Advocate Kgomosoane Mathipa was unequivocal.
He told PRASA that Montana's explanations at Zondo would "not weaken the case on appeal" and that PRASA could not, as a matter
of law, agree to any settlement outside the terms set by the high court.
The only real basis for settlement would be for Siyangena to agree to withdraw the appeal and abide by the high court ruling.
The advocate wrote, "In my view, it is undesirable for PRASA to institute a self-review application, secure the judgment it wanted and
then want to settle the matter... I wish to reiterate that there was a constitutional duty on PRASA, upon discovery of irregularities in
its procurement process, to go to Court for self-review. It also has a duty to defend the judgment of the Court which has been
granted in its favour."
Without prejudice?

Notwithstanding this advice Ramatlakane wrote to Ferreira in September, noting PRASA was willing to meet on a without-prejudice
basis "to understand your viewpoint and also what you will be putting on the table as proposal to resolve the litigation".
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The PRASA board mandated the CEO to implement this strategy and on 3 November 2021 Matthews and acting legal executive Thato it\ /!/
Tsautse met Ferreira and his team.
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PRASA has denied there was anything sinister about the meeting, arguing the legal opinion confirmed that it was permissible for
the parties to seek a solution.
However, given the legal advice PRASA received, the apparent outcome is shocking.
An unsigned resolution seen by amaBhungane proposed that a joint team of PRASA and Siyangena should prepare a draft
agreement that would be made an order of court, including that PRASA would pay an additional R2.6-billion "to close the last
chapter".
In addition, PRASA would approach the court to revisit the self-review that overturned the Siyangena contract "as it was based on
wrong principles".
Matthews was to deliver a memo with recommendations for consideration by the PRASA PRASA board.
However Matthews' services were terminated before he ever tabled any such memo and it is not clear what PRASA's approach to the
appeal is currently.
What is known is that PRASA has ditched Werksmans, the legal team that represented them to this point.
Papadopulo told amaBhungane the only reason he felt "pressurised" to finalise the payments was because of Public Finance
Management Act provisions, which stipulate that public entities should pay invoices within 30 days.
Oddly. on 21 February this year it was Papadopulo who communicated news of Fosu's precautionary suspension in an email to
PRASA's senior management.
"Please make sure that the organisation recognise (sic) that Ms Fosu is suspended and people should not be (sic) copy Ms Fosu into
any emails or communications from PRASA,'' Papadopulo said in the email sent out to management. including the acting chief
executive David Mphelo.
He went on: "Please make sure... that these instructions are understood as I am c urrently investigating."
Insiders questioned why the email had come from Papadopulo not the acting CEO and suggested it demonstrated Papadopulo's
influence.
By then Matthews was out of the picture. having been fired as CEO a few days after his s uspension in November 2021.
He was axed for not declaring his dual South African-British citizenship, though this appeared a flimsy pretext for the Ramatlakane
board to get rid of him just eight months into the job.
AmaBhungane has seen evidence that Matthews was being pressed to pay the emergency security contracts and to act against
Fosu, which he appeared reluctant to do.

�.
/1.1 j
'11 ,

l'. 1 )
'

/

But in the background was also Matthews' ambivalent role in another huge controversy, the Siyangena contract (see sidebar).
Matthews, who is undergoing an arbitration process with PRASA, refused to comment.
Nothing to see here

So what is going on in PRASA's security department?
It is worth noting that PRASA has long been a resource for feeding M K factions and parking spooks.
We should recall that in 2019 Daily Maverick revealed that former SSA deep-cover agent Mandisa Mokwena was quietly appointed as
strategic adviser to PRASA interim chief executive Sibusiso Sithole in September 2018 - and even served as acting head of security
until she was replaced by Rakau in May 2019.
So perhaps it is unsurprising that PRASA maintains there was nothing untoward about the appointments of Fredericks, Papadopulo
and the others.
Ramatlakane told amaBhungane the team had "special" security skills and the process to appoint them was compliant with the
company's recruitment polices.
PRASA said that when head-hunting for "critical scarce skills" there was no need to advertise positions.
These individuals would provide the "intelligence-driven response" which PRASA said would "curb the vandalism of its valuable
assets and other criminal activities which were found to be workings of a criminal syndicate".
"You know that before the group came, there was absolutely no information provided [about] the stealing of the cable, this
intelligence information was non-existent. That's one of the skills that are found in the group and that's what we need,"
Ramatlakane told us.
By Ramatlakane's account, Fredericks was the driving force behind amending PRASA's security plan in 2020, which led to the
appointment of the security team and the R200-million community_flatrol P-rogramme (PR2P).
Notably, this was long before Fredericks' official appointment in mid-2021. So who paid him?
Ramatlakane told amaBhungane Fredericks initially refused an offered contract. but instead assisted PRASA with developing its
security plan "free of charge".
Asked if Fredericks' involvement in redesigning the security plan while not formally employed, with little to no knowledge of the
operating and security environment did not pose a major security risk, PRASA said that he worked with the previous head of
security, Rakau, and "helped identify gaps and shortcoming in our systems".
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Ramatlakane explained that when the new board was appointed, the corporate security plan was in place but it was amended to
include items such as the PR2P.
"Rakau could not write this strategy to incorporate what we wanted to be incorporated in corporate security plan," he said, adding
that the excuse Rakau provided was that "I have not done it before. So you can do it".
The recording

But Rakau denies this.
He maintains Fredericks, far from working "free of charge", was employed on a short-term contract in late 2020, which Rakau claims
was at the insistence of then acting CEO Mabija.
Rakau told amaBhungane that he first got sight of the new security strategy in a meeting that took place on 16 December 2020
where these amendments were discussed.
In the meeting was board chair Ramatlakane, Mabija and someone Rakau had not expected: Fredericks.
The reason Fredericks's presence was a surprise was because shortly after PRASA finalised his contract as an operations security
manager, he disappeared.
Rakau said after Fredericks stopped reporting to work he wrote to the human resources department to have his salary frozen.
"HR's response was that I should make means of trying to locate him. I sent people to his house and they found him but still he
didn't come to work," said Rakau.
AmaBhungane is in possession of an audio recording of the PRASA delegation's visit to Fredericks.
In the recording a contemptuous Fredericks confirms to the officials he has been ignoring Rakau's phone calls.
" I am in contact with the board chair and the minister. I don't have time for him now," Fredericks is heard saying.
He tells the officials that he will inform Mbalula and Ramatlakane that Rakau sent people to look for him and will provide them with
these individuals names.
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The recording ends with Fredericks saying. "He is arrogant to send you, I know it's got nothing to do with you. I was offered this post
and I didn't want it. That's what happened."
Neither PRASA nor Ramatlakane responded to questions about this incident Mbol"I' "id ho w"
"hearsay". (See his full response [here])
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In February 2021 Rakau was dismissed and, while this was overturned by the Labour Court, he chose to settle with PRASA and left in
Apri I.
In June, Fredericks was appointed as head of security but died shortly thereafter.
Papadopulo has been acting in the position since.
Accommodation?

The most interesting response to queries about the strange convergence of former CR17 security officials in PRASA came from
someone in the Ramaphosa presidency, who agreed to speak to us only on background.
We had put it to him that the evidence we had gathered suggested that the SSA had m ultiple views into the CR17 campaign.
We had pointed out that during Fraser's engagement with the Zondo Commission, he requested to be provided with "a copy of the
file containing intelligence on His Excellency, President Cyril Matamela Ramaphosa, on his business and political activities as well
as his associates".
We noted it was therefore clear that the SSA did indeed spy on Ramaphosa and would have likely continued to do so during his
election campaign.
We put it to him that it was surely a matter of concern that some of the most likely channels for this s urveillance had previously
embedded themselves at the NPA and latterly at PRASA.
While his responses to these issues were frustratingly oblique, what he appeared to think was that we were being fed "deep
intelligence" in a bid to upset the delicate balance of forces and interests that keep the Ramaphosa presidency afloat.
That response suggests the burning question is whether that balance includes an accommodation with Arthur Fraser.

Story published at: https://amabhungane.org/stories/220410-prasa·the·cr17·spy·the·security-cabal·and·the·dodgy-tenders/
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INTRODUCTION
1 . I have been briefed by Leepile Incorporated Attorneys ("my instructing

attorneys") to prepare a legal opinion for Passenger Rail Agency of South
Africa ("PRASA"), in regard to the current appeal before the Supreme Court of
Appeal - which is an appeal against the full court judgment of the Pretoria
High Court in the matter of Passenger Rail Agency of South African v
Siyangena Technologies (Pty) Ltd and Others (Case Number 2018/14332
and 20 1 8/ 1 1 3 14).

The judgment was delivered on 8 October 2020. The

appellant is Siyangena Technologies (Ply) Ltd ("Siyangena")
2. The nature and scope of the legal opinion sought is contained in a letter which
PRASA's acting Group Executive: Legal, Risk and Compliance, Mr Sifiso
Simelane ("Simelane") wrote to Mr Kenneth Leepile of my i nstructing
attorneys on 1 4 July 202 1 .
questions are asked: -

I n paragraph 4 of that letter, the following
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2. 1 .

What are the chances that PRASA may be called upon to pay
Siyangena the full amounts on its own without deductions or set-off,
this taking i nto account the Gijima case?

2.2.

In view of the history of this matter, is it fair even to consider
settlement, and if yes, what would have been taken into account i n
settling the matter?

2.3.

Given that this matter is already at the tail end of l itigation, is it
therefore wise to even consider a settlement or to let the matter to its
logical conclusion?

2.4.

In the event that the SCA take the Gijima line, what i mpact would that
have on PRASA compared to fighting the case to its logical
conclusion?

3. There are additional questions which the Chairperson of the Board of Control
of PRASA, M r Leonard Ramatlakane, has raised i n a follow-up email to
Simelane of 29 July 2021 at 1 2:00, which can be paraphrased as follows: 3. 1 .

The legal opinion should help guide on a roundtable discussion with
Siyangena and how to commit them to "re-repair" what has since been
damaged during the lockdown level 5 without us having to pay for such
further work;

3.2.

What are the probabilities to be compelled to pay full contract value
given that we

haven't even

started with appointment of an

Evaluator/Engineering to calculate what payment is due?
3.3.

Mr Montana was dealing with the allegation that his property was paid
for by the proceeds of Siyangena corruption - now that Montana

Page 4 of 32

appeared and provided an explanation of growing his property portfolio,
will this not weaken us during the appeal?
3.4.

If the Court accepts that Mr Montana had a credible explanation, what
happened to part payment as awarded already? Can the Court offer
the company 1 00% with interest like (Gijima /SITA) case?

3.5.

If Siyangena provided information that they wanted to find a settlement
and we were not responsive, what would the implication be? i .e . would
the Board of Control be - panelist for such failure?

3.6.

What is our benefit to negotiate the matter?

3.7.

Do you see similarity with our case with Gijima/SITA (They were
awarded full cost without doing the work and S ITA was blamed.)?

3.8.

The Siyangena insurance covered PRASA, is that still the case and
can this be part of settlement round table d iscussion?

3.9.

Clearly Siyangena wants to be paid and they seem to want payment of
full contract with escalations if there are but their persistence speaks to
full payment if they succeed? Does it mean that judgment on this
matter directed the parties to settle, will this result i n the negotiated
outcome to be [an] order of the Court? Does this mean that PRASA
could be asked to pay in line with the contracts that were set aside?

3. 1 0. Should PRASA push hard that Siyangena restore/reinstate all the
equipment to what they were before COVID1 9 (installed to functional
capabilities and repairing all vandalised and stolen equipment)?
4 . I have divided this opinion under the following headings: 4.1 .

Introduction
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4.2.

Pertinent Background

4.3.

What the High Court judgment says.

4.4.

Law on settlement of disputes during litigation

4.5.

Gijima Judgment

4.6.

Response to the Questions asked

4.7.

Conclusion

PERTINENT BACKGROUND
Contracts between PRASA and Siyangena
5. PRASA awarded Siyangena Technologies (Ply) Ltd ("Siyangena") a number
of contracts related to the installation of an integrated security access
management system ("ISAMS") at various PRASA stations. The first
appointment, to instal speed gates, access control and surveillance system
was at a tender amount of R61 803 461 .55. was made on 30 April 2 0 1 0.
Thereafter the appointments were made i n Phases.
5. 1 .

On 3 1 March 201 1 , PRASA appointed Siyangena i n what is known as
Phase 1 appointment. In the latter appointment Siyangena was
appointed to additional sixty-two stations at a contract price of R 1 .9
billion. The appointment was not subjected to an open tender process
as required by section 2 1 7 of the Constitution of the Republic of South
Africa, 1 996 ("Const itution").
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5.2.

PRASA appointed Siyangena to Phase 2 on 1 July 2014 which sought
to extend the i nstallation of !SAMS to 1 62 PRASA stations across the
country. In contravention of section 2 1 7 of the Constitution and the
Public Finance Management Act 1 of 1 999 ("PFMA"), the procurement
process for this appointment was only open to a few bidders. The
evaluation of the bids was not done strictly in accordance with the
specifications of the tender. The total price for Phase 2 was R2.5
billion.

5.3.

On 1 9 September of 201 4 , PRASA appointed Siyangena in an
Addendum to upgrade the equipment installed in Phase 1 and to
provide maintenance and a warranty that was coexistent with Phase 2 .
The Addendum contract was a t a price of RSOO million.

The

Addendum appointment was made without any open tender process as
required by section 2 1 7 of the Constitution and related legislation,
policies and prescripts.
PRASA's first application for self-review
6 . Back i n 20 1 6 , PRASA instituted an application in the Pretoria High Court for
the review of its own decisions to conclude various contracts referred to
above with Siyangena for want of compliance with section 2 1 7 of the
Constitution and other related legal prescripts. That application was dismissed
on 3 May 201 7 on the grounds that the "review application was not brought

within the 1 80-day period because the relevant dates, for purposes of Section
7 of PAJA', occurred between 2011 and 2014, and the application was

1

The acronym "PAJA" stands for "Promotion of Administrative Justice Act 3 of 2000."
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launched in 2016."2 Another reason was that, whilst PRASA had not complied
with the 1 80-day period, it had not made application for extension of the
1 80-day period in terms of section 9 of the Promotion of Administrative Justice
Act 3 of 2000 ("PAJA"). PRASA's application for leave to appeal was
dismissed on 7 July 201 7. It seems that PRASA did not petition the Supreme
Court of Appeal to seek leave to appeal, which means that that application
ended there.
7 . It seems that the PRASA application referred to above was launched after
Siyangena had instituted arbitration proceedings to enforce payment i n terms
of the impugned contracts referred to above.

It also seems that after the

PRASA application was dismissed, Siyangena returned to the arbitration
proceedings. PRASA responded by seeking an urgent order to stay the
arbitration proceedings pending the determination of its own fresh review
application.
8. On 5 March 2018 PRASA brought a fresh application in the Pretoria High
Court to review and set aside its own decisions to conclude various contracts
with Siyangena, and to declare the said contracts unlawful and invalid, and
set them aside. PRASA also sought an order to set aside arbitration clauses
in those contracts so that all the issues between the parties could be resolved
in Court.
Judgment of the Pretoria High Court
9. The unanimous judgment of the full court of the Pretoria High Court can be
simplified as follows:

2

Para (2) of the judgment of Sutherland J below para 26 of judgment.
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Declaration ofinvalidjtv (.Sectjon 172C1)(al offhe Constitution
9. 1 .

The Court declared unauthorised the signing of the JBCC agreements
signed on 31 March 201 1 and 1 July 2014, and the signing of the
addendum agreement dated 1 9 September 2014.

9.2.

The Court reviewed and set aside the decjsjons of PRASA to approve
the appointment of Siyangena for the supply and Installation of
Integrated Security Access Management System (ISAMS) Phase 1 and
Phase 2 tenders, and the decision to appoint Siyangenga for the
guarantee, maintenance and upgrading of the equipment as provided
for i n the addendum agreement dated 1 9 September 2014.

9.3.

The Court set asjde agreements dated 3 1 March 201 1 and 1 July 2014
and the addendum agreement dated 19 September 2014.

9.4.

The Court set asjde the arbitration agreements contained i n clause 40
of the JBCC agreements of 31 March 2 0 1 1 and 1 July 2014, and the
arbitration agreement contained in clause 40 of the said JBCC
agreements to the extent that such agreement is i ncorporated i n the
addendum agreement dated 1 9 September 2014.

Just and equitable remedv (Section 1 72(10fb) of the Constitution
9.5.

In carrying out its duty to determine an appropriate remedy as it was
required to do by section 1 72(1 (b) of the Constitution, the Court
ordered the parties to: -

9.5. 1 .

agree on a n independent engineer within 30 days of the order,
failing which the Court be approached to appoint one
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9.5.2. The appointed engineer's task is to value the works performed by
Siyangena, serve a report on the parties and file the report in Court
within a reasonable period;
9.5.3. PRASA and Siyangena to agree on the value of the works within 90
days of served with the report of the engineer, failing which the
court to determine the value of the works;
9.5.4. The payments made by PRASA to Siyangena before the date of the
order of the judgment are to be set-off against the value of the
works as agreed or determined by the court;
9.5.5. After the set-off, PRASA is to pay the deficit if any, to Siyangena
within a reasonable period; and
9.5.6. Siyangena is to pay excess, if any, after the set-off, to PRASA
within a reasonable period.
9.6.

Siyangena was ordered to pay the costs.

LEGAL POSITION O N SETTLE MENT
1 0 . Before I answer the specific questions which PRASA has and in regard to
which they have asked for my opinion, I wish to first explain the legal position
in regard to settlement of litigation disputes which are pending before the
Court. Then I will explain the Gijima judgment. When that foundation has been
laid, I will answer the questions asked, one by one.
General rule on settlement of legal disputes
1 1 . The general rule is that parties i n a d ispute before the Court can reach a
settlement agreement outside of Court before judgment is given in the matter.
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Parties are always encouraged to explore chances of settling a matter. Rule
41 (3) of the Uniform Rules of the High Court of South Africa provides that if
any a settlement or an agreement to postpone or withdraw is reached, it shall
be the duty of the attorney for the plaintiff or applicant to immediately inform
the registrar accordingly.
1 2. Let m e bring this closer to home. If i n the current appeal before the Supreme
Court of Appeal, an agreement could be reached that Siyangena withdraws its
appeal, and that the parties would remain bound by the full court judgment of
the Pretoria High Court referred to above, that would be i n order. Such a
settlement is proper as it does not alter or set aside the current full court
judgment of Pretoria High Court.

Judgment in rem
1 3. It is important appreciate that, whilst the parties are free to reach an
out-of-court settlement i n their legal d ispute before the Court, such settlement
agreement may not violate the Constitution, any law or change a judgment of
Court which determines the objective status of a person or thing. For
example, a judgment which declares a decision to award of a tender to be
invalid for violation of section 2 1 7 of the Constitution, is a judgment in rem i n
that it is an objective pronouncement o n the validity o f an administrative act.
Its impact goes far beyond the parties before the Court.
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14. The legal position was summarised as follows by the majority judgment of the
Constitutional Court i n Airports Company South Africa v Big Five Duty

Free (Pty) Limited and others ("ACSA"): "[1] This judgment makes clear two legal propositions.

The first is that a

judgment in rem may not be set aside by only a settlement agreement
between the litigating parties in an appeal against that judgment. For a
judgment in rem to be set aside by a settlement agreement. the court
hearing the appeal must giye its sanction to the agreement being made an
order of court on the basis that the setting aside is justified by the merits of
the appeal.

The second is that the court sanctionjng the settlement

agreement should give its reasons for doing so.
[2] A judgment in rem determines the objective status of a person or thing.3
This Court has adopted an objective theory of invalidity regarding the
exercise of public power/·

A judgment that declares a tender invalid.

because it is unlawful in contravention of section 217 of the Constitution.§ is
an

objective

pronouncement

administrative act.

on

the

constitutional

validity of

an

That kind of judgment has a public character that

transcends the interests of only the litigating parties. It is a specific kind or

example ofa judgment in rem '"- (My underlining for emphasis)

Tshabalala v Johannesburg City Council 1962 (4) SA 367 (T) at 368H.
Shoprite Checkers (Pty) Ltd v MECfor Economic Development, Eastern Cape [2015] ZACC 23; 2015 (6) SA 125
(CC); 2015 (9) BCLR 1052 (CC) at para 31; Ferreira v Levin N.O.; Vryenhoek v Powell N.O. [1995] ZACC 13; 1996
(1) SA 984 (CC); 1996 (1) BCLR 1 (CC) (Ferreira) at para 26.
5 Section 217 of the Constitution states:
3
4

"(I)

When an organ of state in the national, provincial or local sphere of government, or
any other institution identified i n national legislation, contracts for goods or services,
it nu1st do so in accordance \Vith a system \Vhich is fair, equitable, transparent,
con1petitive and costHeffective.

(2)

(3)

Subsection ( I ) does not prevent the organs of state or institutions referred to in that
subsection from imple1nenting a procuren1ent policy providing for(a)

categories of preference in the allocation of contracts; and

(b)

the protection or advancement of persons, or categories of persons,
disadvantaged by unfair discriinination.

National legislation 1nust prescribe a framework within which the policy referred to
in subsection (2) must be in1plemented."

' [2018] ZACC 33; 2019 (2) BCLR 165 (CC); 2019 (1) SA 1 (CC) paras 1-2.

!

Page

12 of 32

1 5 . What we learn from the above q uotation is that any settlement agreement
which has the effect of altering or setting aside a court judgment, which
declares a decision to award a tender invalid for violation of section 2 1 7 of the
Constitution, must be brought before the Court hearing the appeal. That Court
must give its approval on the basis that the setting aside of that judgment is
justified by the merits. Then the settlement agreement is made an order of the
Court.
1 6. A settlement agreement reached between the parties can only be made an
order of the Court if it conforms to the Constitution and the law. 7 The reason
why a settlement agreement which is to be made an order of Court must
conform to the Constitution and the law is that once it has been made an
order of Court it assumes the status of court order and must be i nterpreted the
same way as any other court order. Madam Justice Theron, writing for the
majority of the

Constitutional

Court

in

Buffalo

City

Metropolitan

Municipality v Asia Construction (Pty) ltd8 put it as follows: There are sound reasons why a court should carefully scrutinise a settlement
agreement before making it an order of court. Once a settlement agreement is
made an order of court, it is interpreted in the same way as any judgment or
order and affects parties' rights in the same way.9 Madlanga J in Eke put the
matter thus:

"The effect of a settlement order is to change the status of the rights and
obligations between the parties.

Save for litigation that may be consequent

upon the nature of the particular order, the order brings finality to the /is

' ACSA para 13.
' [2019] ZACC 15; 2019 (6) BCLR 661 (CC); 2019 (4) SA 331 (CC) para 25.
9 Eke above n 15 at paras 29�30.
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between the parties; the /is becomes res judicata (literally, 'a matterjudged?. ft
changes the terms of a settlement agreement to an enforceable court order. '"0"

1 7 . It is now plain that once a court declares the award of a tender invalid, the
i mpact of that decision goes beyond the two parties d u e to the fact that it is an
objective decision on the validity of an administrative act. It is also plain that
the parties are not at liberty to settle the dispute in a way that alters or sets
aside the judgment being appealed against. They must bring their settlement
agreement before the appeal court and that court will consider the merits of
the matter, the Constitution, the law and the merits of the appeal, before it
makes the settlement agreement an order of the Court.
1 8. If, however, all what happens is that the parties agree that the party appealing
should withdraw the appeal, so that they are bound by the judgment of the
court from which the appeal is made, it is within the powers of the parties to
reach such a settlement agreement and it does not have to be made an order
of the Court. All what Siyangena would need to do is to inform the registrar of
the Supreme Court of Appeal of its decision to withdraw the appeal. 11

GIJIMA JUDGMENT

10

Id at para 31.
I a m now aware of any requirements which Siyangena would need t o satisfy i n order t o withdraw its appeal.
If it goes that route, its legal representatives would need to ensure that it complies with any requirements that
I might not be aware of.

11
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1 9. I would like to explain the Constitutional Court judgment in State Information
Technology Agency SOC Limited v Gijima Holdings (Pty) Ltd12("Gijima'J
The Gijima matter came to Court as an application for self-review by the State
I nformation Technology Agency Soc Limited ("SITA").
Background to Gijima
20. SITA provides information technology services (IT services) to state
departments i n South Africa. It does so by concluding agreements with private
service provides, which i n turn render IT services to the relevant state
departments. A department requiring IT services submits a business case and
user requirements to SITA. S ITA prepares a procurement schedule for the
execution of a request and a detailed costing of the proposed contract. S ITA
concludes a business agreement with the relevant department for the
provision of the IT services to the department. SITA is therefore the one that
procures the services of a private service provides which i n turn provides IT
services to the relevant department.13
2 1 . SITA appointed Gijima as a service provider to render IT services to the
KwaZulu-Natal Health Department from 1 March to 31 July 201 2. SITA also
appointed Gijima as service provider to provide IT services to the national
Department of Defence ("DOD") from 1 April to 31 July 2012. These
appointments were made on SITA's standard terms applicable to agreements
of that nature . These a ppointments were made as part of a n out-of-court
settlement agreement between SITA and Gijima.

12
13

[2017] ZACC 40; 2018 (2) BCLR 240 (CC); 2018 (2) SA 23 (CC).
Gijima para 3.
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22. The background to the settlement agreement is that on 25 January 201 2,
SITA gave Gijima notice of termination of an agreement which it had
concluded with Gijima since 27 September 2006 for the rendering of IT
services to the South African Police Service ("SAPS Agreement").

The

termination of the SAPS Agreement was to take effect on 31 January 2012.
As a result of the termination of the SAPS Agreement, Gijima instituted an
urgent application i n the Johannesburg High Court against SITA on 1
February 2012.

On 6 February 2012, SITA and Gijima entered into a

settlement agreement which was not made an order of the Court. The
settlement agreement was intended to compensate Gijima for the loss of
about R20 million that it would have suffered as a result of the termination of
the agreement. It is in accordance with the settlement agreement that S ITA
appointed Gijima to render IT services to the KwaZulu-Natal Health
Department and to DOD.
How the appointments were made
23. I n making the appointments i n execution of the settlement agreement, S ITA
and Gijima agreed that SITA would comply with all its internal procurement
procedures in respect of the two agreements. Throughout the engagement
between the two parties, Gijima was concerned if SITA had complied properly
with its procurement processes. SITA assured Gijima that it had the authority
to enter into the settlement agreement. The following clause was inserted by
SITA in the agreement for the rendering of IT services to DOD.
"SITA unconditionally warrants. undertakes and guarantees that
it has taken all steps necessary to ensure compliance to any
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relevant legislation governing the award of the Services to the
Service Provider and specifically towards ensuring that this
Agreement is entirely valid and enforceable. including but not
limited to the Public Finance Management Act 1 of 1999.
Indemnifies the Seryjce Proyjder against any

loss

jt may suffer

should this warranty be infringed.14 (My underlining)

24. At some later stage, at a meeting where the agreement to render services to
DOD was concluded, SITA's former executive for supply chain management
once more allayed Gijima's fears by giving it an assurance that SITA's
executive committee had the power to authorise agreements up to an amount
of R50 million.
Payment dispute
25. The DOD agreement was extended by three addenda until o n 30 May 201 3
when S ITA informed Gijima that it was not intending to renew the DOD
agreement any further.
26.A payment dispute arose between the parties. As at 30 May 20 1 3 S ITA
allegedly owed Gijima an amount of R9 545 942.72. When the dispute could
not be resolved, Gijima instituted arbitration proceedings in September 2013.
It was at the arbitration that SITA resisted the claims by alleging that the DOD
agreement and the related three addenda that extended it, were invalid for
want of compliance with section 2 1 7 of the Constitution. It was the first time
that S ITA adopted this stance. SITA also alleged that Gijima had not
performed in terms of the DOD agreement and the concomitant addenda. On

14

Gijima para 6.
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20 March 2014 the arbitrator issued an award, stating that he did not have the
jurisdiction to adjudicate the question whether proper procurement processes
had been followed.
SITA heads to Court
27. It was as this stage that S ITA instituted an application i n the High Court to set
aside the DOD agreement and the three addenda. The application was
dismissed on the grounds that SITA had delayed to bring it, had not applied
for condonation, and the Court was of the view that, i n any case, there was no
basis for condonation. It held that it would not be just and equitable to set
aside the DOD agreement and the related addenda and accordingly
dismissed the SITA application with costs. 15
SITA appeals to the SCA
28. SITA appealed to the Supreme Court of Appeal ("SCA"}. By a majority
decision the SCA dismissed SITA's appeal.
The Constitutional Court
29. SITA made application for leave to appeal to the Constitutional Court. The
Constitutional Court made the following order:
29. 1 . It granted SITA leave to appeal.
29.2. It upheld SITA's appeal.
29.3. It declared the decision of SITA to appoint Gijima as a service provider
to tender IT services to DOD under a contract from 1 April to 31 July

15

Gijima para 10.
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2012 and three decisions to extend it through three addenda,
constitutionally invalid.
29.4. The Constitutional Court also held that the order of constitutional
invalidity did not have the effect of divesting Gjjima of any rights it
would have been entitled to under the contra ct but for the declaration
of invalidity.
Reasoning behind Constitutional Courtjudgment
30. It is important to appreciate that, in terms of section 1 72(1 )(a) of the
Constitution, when a court is deciding a constitutional matter within its power,
it must declare any law or conduct that is inconsistent with the Constitution
invalid to the extent of its inconsistency. That is the reason why, once the
Constitutional Court found that the decision to appoint Gijima in regard to the
DOD contract, and decision to extend it three times, were inconsistent with
section 2 1 7 of the Constitution, it had no option but to declare those decisions
constitutionally invalid.
3 1 . Once the Court has declared any law or conduct invalid, it is bound by section
1 72( 1 )(b) to make any other order that is just and equitable. These are wide
powers which are bounded only by the considerations of justice and equity. I n
the Gijima judgment, the Court took into account the following:
31 . 1 . That SITA d elayed for just under 22 months to approach the Court to
have its decisions reviewed.
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3 1 .2. That Gijima may well have performed under the related contracts whilst
SITA sat idly by and only raised the question of invalidity of the
contracts when Gijima instituted arbitration proceedings; and
3 1 .3. From the outset Gijima was concerned whether the award of the
contract complied with legal prescripts, raised the issue with SITA
repeatedly and SITA assured it that a proper procurement process had
been followed.
32. After taking the above factors into account, the Constitutional Court came to
the conclusion that, justice and equity dictated that, despite the invalidity of
the decisions to appoint Gijima and to extend those appointments, SITA
should not be allowed to benefit from having given false assurances and from
its own undue delay i n instituting the review proceedings. It then concluded
that, in the circumstances of the Gijima case, a just and equitable remedy
d ictated that the decisions to appoint Gijima and to extend the contracts be
declared constitutionally invalid, with a rider that the declaration of invalidity
did not have the effect of d ivesting Gijima of any rights to which - but for the
declaration of invalidity- it might have been entitled to. It seems that whether
Gijima had any such rights could only be determined back at the arbitration
proceedings.
33. It is therefore important to appreciate that the Constitutional Court did not give
Gijima anything new that it did not have from its contracts with S ITA. If it had
performed, it would be entitled to payment in accordance with the terms of the
contracts. If it had not, it must follow that it would not be entitled to payment.
All what the Constitutional Court did was to protect Gijima, an innocent party,
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from the impact of its decision to declare constitutionally invalid the decisions
to appoint it and to extend the related contract through three addenda. It did
so because Gijima was an i nnocent party that had been given false
assurances by S ITA and SITA had unduly delayed to bring the review
application whilst SITA might have continued to perform i n terms of the
impugned contracts.

QUESTIONS ASKED BY PRASA
34. 1 now turn to express my opinion i n answer to the questions which PRASA
has asked. I will reproduce each of the questions before I express my opinion.

Question

1

What are the chances that PRASA may be called upon to pay Siyangena the
full amounts on its own without deductions or set-off, this taking into
account the Gijima case?
35. In my view, it is unlikely that PRASA may be called upon to pay Siyangena the
full amounts on its own without deductions or set-off, taking into account the

Gijima judgment. I say this for the following reasons: 35. 1 . First, it is i mportant to appreciate that i n Gijima, the Constitutional
Court did not call upon SITA to pay Gijima the amount of money which
Gijima said SITA owed it. All what the Constitutional Court said was
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that its declaration of the constitutional invalidity of the decision to
appoint Gijima i n regard to the DOD contract and related three
addenda, did not have the effect of divesting (depriving) Gijima of any
rights that it would have been entitled to under the contract but for the
declaration of invalidity. This means that Constitutional Court left the
determination of any amounts that Gijima would have been entitled to
another forum, such as arbitration, if the parties could not reach an
agreement. All what it meant is that SITA could not use the
Constitutional Court judgment as a defence against Gijima's claim.
Otherwise, all other possible defences remained available to S ITA.
35.2. The second reason why I am of the view that is unlikely that the
Supreme Court of Appeal may call upon PRASA to pay Siyangena full
amounts without deductions is that, unlike Gijima, Siyangena is not an
innocent party. It participated i n irregular and unlawful procurement of
its services without asking any questions and without asking for any
assurance on the part of PRASA that procurement prescripts were
being followed. Even if the Supreme Court of Appeal were to find that
Siyangena was not involved in corruption, it is unlikely that it may find
that it was i nnocent.
35.3. Furthermore, the Court cannot afford to ignore the findings that some
work done by Siyangena was unnecessary whilst some of the work
was not reasonably required or that some work was of poor quality.
Question 2
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In view of the history of this matter, is it fair even to consider settlement,
and if yes, what would have been taken into account in settling the matter?
36. Settlement is always possible before judgment is given i n a matter. However,
it m ust be kept i n mind that this matter i nvolves the constitutional validity of
the decisions which PRASA took when it appointed Siyangena, and in regard
to which the full court of the Pretoria High Court has pronounced itself. It must
be remembered that it was PRASA that brought the matter to Court and that it
was successful in that judgment was g ranted i n its favour.
37. Whilst the parties can try and propose a settlement i n regard to the remedy,
they cannot, without the sanction (approval) of the Supreme Court of Appeal,
settle or change the fact that the agreements and addendum which PRASA
and Siyangena concluded were found to be constitutionally invalid for want of
compliance with section 2 1 7 of the Constitution. They cannot change a Court
judgment by means of a settlement agreement o n their own.
38. If the parties were to come up with a settlement agreement, they would have
to ensure that it complies with the Constitution, the PFMA, all applicable laws
and the Pretoria High Court judgment, and it is approved by the Supreme
Court of Appeal.

It must be kept in mind that what the Court found

unconstitutional in Gijima were decisions which emanated from a settlement
agreement between S ITA and Gijima which was not made an order of the
Court.
39. It is not easy to tell i n advance of any settlement negotiations, if it would be
fair to consider a settlement. If, for example, Siyangena were to agree to
withdraw its appeal at the Supreme Court of Appeal and abide by the current
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judgment of the full court of Pretoria High, that would be a n appropriate
settlement and would save the parties.
40. However, apart from an agreement for Siyangena to withdraw is current
appeal, there is a reason why PRASA should not try and settle the matter,
namely that it is the one that brought the self-review application, it had a
constitutional duty to do so and it was successful i n the High Court.

Question 3
Given that this matter is already at the tail end of litigation, is it therefore
wise to even consider a settlement or to let the matter to its logical
conclusion?
41 . Settlement can be considered any time before judgment is given. It is not
easy to know if the matter is at the tail-end of l itigation because it may still
have to go to the Constitutional Court if any of the parties is not satisfied with
the outcome of the appeal hearing in the Supreme Court of Appeal.
42. In my view, it is undesirable for PRASA to institute a self-review application,
secure the judgment it wanted and then want to settle the matter at the time
when Siyangena is the one that is appealing. When an organ of state
institutes an application for self-review, it must take the matter until its logical
conclusion. I wish to reiterate that there was a constitutional duty on PRASA,
upon discovery of irregularities in its procurement process, to go to Court for
self-review. It also has a d uty to defend the judgment of the Court which has
been granted i n its favour.

Question 4
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In the event that the SCA take the Gijima line, what impact would that have
on PRASA compared to fighting the case to its logical conclusion?
43. If the Supreme Court of Appeal were to take the Gijima line, the impact on
PRASA would be that the matter could go be back to arbitration where
Siyangena would have to prove its case. It would be open to PRASA to raise
any defence to any of the claims, including such defences as work was not
done, work was not within scope, work done was of poor quality or that work
done was not reasonable required. It would , however, be i mportant and
necessary for PRASA to apply for leave to appeal the judgment of the
Supreme Court of Appeal, to the Constitutional Court so that that Court, which
is the one which came up with the Gijima judgment, could have the last word
on the matter.

Question 5
The legal opinion should help guide on a roundtable discussion with
Siyangena and how to commit them to "re-repair" what has since been
damaged during the lockdown level 5 without us having to pay for such
further work.
44. My understanding is that the contracts with Siyangena have been terminated
and that Siyangena is no longer on site. Moreover, the decisions to enter into
those

contracts

and

the

addendum

thereto

have

been

declared
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constitutionally invalid for want of compliance with section 2 1 7 of the
Constitution. I n this context, any settlement agreement that seeks to bring
Siyangena back to repair what was damaged during lockdown level 5 would
violate the Pretoria High judgment, section 2 1 7 of the Constitution, the PFMA
and no doubt also the supply chain management policies of PRASA. It must
be kept in mind that what the Constitutional Court found constitutionally invalid
in Gijima emanated from settlement agreement to appoint Gijima without an
open tender process in violation of section 2 1 7 of the Constitution.

Question 6
What are the probabilities to be compelled to pay full contract value given
that we haven't even started with appointment of an Evaluator/Engineering
to calculate what payment is due?
45. It is u nlikely that PRASA can be compelled to pay the contract value because
the Court would normally appreciate that payments on contracts are based on
performance. U nless a party has carried out its obligations in terms a contract,
it cannot be entitled to full payment. This could be one of the reasons why the
Constitutional Court i n Gijima did not order that S ITA make any payment to
Gijima.
46. It must be kept in mind that if Siyangena agrees to withdraw its appeal, that
would give the parties an opportunity to start the process of appointing an
engineer. Until then, the execution (implementation) of Pretoria High Court
judgment is suspended by the appeal. That much is made plain by section
1 8( 1 ) of the Superior Courts Act 1 O of 20 1 3.
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7

Mr Montana was dealing with the allegation that his property was paid for
by the proceeds of Siyangena corruption - now that Montana appeared and
provided an explanation of growing his property portfolio, will this not
weaken us during the appeal?
4 7. I am of the view that the explanation provided by Mr Montana will not weaken
the case of PRASA on appeal. The fact remains that the decisions taken by
PRASA, i n which Mr Montana was involved, were in d irect violation of section
2 1 7 of the Constitution, the PFMA and PRASA's own procurement prescripts,
and Siyangena was a willing participant which does not seem to have cared to
know if its appointments were lawful .
Question 8

If the Court accepts that Mr Montana had a credible explanation, what
happened to part payment as awarded already? Can the Court offer the
company 1 00% with interest like (Gijima /SITA) case?
48. Let me start with the last of the two questions. There was no 1 00% offer in the
Gijima/SITA judgment. What the Constitutional Court did there is that it
decided not to deprive Gijima of its right to sue S ITA on the bases of the
impugned contract and the related three addenda. Gijima still had to go and
prove its claim.
49. 1 now turn to answer the first of the two questions. I am not certain that I
understand what is referred to as "part payment".

If it refers to payment

already made to Siyangena by PRASA, then it will have to be taken into
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account in dealing with any claim that Siyangena has against PRASA. If I
have not understood the question, I am open for a follow-up consultation
where the question can be clarified.

Question 9
If Siyangena provided information that they wanted to find a settlement and
we were not responsive, what would the implication be? i.e. would the
Board of Control be - panelist for such failure?
50. As the matter is now before the Supreme Court of Appeal, any information
that Siyangena might provide about its intention or attempt to settle the matter
with PRASA would be irrelevant.

The only question before the Supreme

Court of Appeal is whether the judgment of the full court of the Pretoria High
Court is correct.
5 1 . The parties are i n the Supreme Court of Appeal because Siyangena took the
matter there. It is Siyangena which is refusing to accept the judgment of the
full Court of the Pretoria High Court. And it is only Siyangena which can
withdraw its appeal before the Supreme Court so that the parties can comply
with the judgment of the Pretoria High Court.
52. As this matter is now in the hands of PRASA's legal representatives, ideally,
any settlement negotiations must take place between Siyangena's legal
representatives and those of PRASA, on PRASA's instructions of course. The
bottom line is that PRASA had a constitutional obligation to institute the
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self-review application and has a further obligation to defend the judgment to
the Pretoria High Court which was decided i n its favour.

Question

10

What is our benefit to negotiate the matter?
53. It is not easy to predict i n advance if there is any benefit for PRASA to
negotiate the matter. If the negotiations can result i n Siyangena agreeing to
withdraw its appeal, that would no doubt save PRASA litigation costs. If,
however, the negotiations end up with an alteration of the current judgment of
the Pretoria High Court, then the road ahead may still be long because the
settlement agreement would need to be submitted to the Supreme Court of
Appeal for it to sanction it and write a reasoned judgment based on the merits
of the case, the Constitution and the law.

Question

11

Do you see similarity with our case with Gijima/SITA (They were awarded
full cost without doing the work and SITA was blamed.)?
54. 1 do not see much similarity between this matter and that of Gijima. First, the
Constitutional did not award anything to Gijima. All that it effectively said is
that it was not deprived of its right to sue on those contracts. Second, in
Gijima, Gijima had been misled by SITA into believing that SITA had followed
procurement procedures. Gijima was concerned about any possibility that the
procurement of its services could be a violation of law.
55. It is also important to remember that SITA g uaranteed Gijima that it had taken
all steps ensure compliance with any relevant legislation governing the award
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of the services of Gijima and specifically towards ensuring that the related
agreement was valid and enforceable, and indemnified Gijima against any
loss that it might suffer should the guarantee be infringed. I n the end, the only
similarity between the two cases is that in both of them an organ of state had
made application for self-review.

Question

12

The Siyangena insurance covered PRASA, is that still the case and can
this be part of settlement round table discussion?
56. 1 do not have information to be able to answer this question. I can answer it
later when I have been provided with the Siyangena insurance to understand
its terms and conditions.

Question

13

Clearly Siyangena wants to be paid and they seem to want payment of
full contract with escalations if there are but their persistence speaks to
full payment if they succeed? Does it mean that judgment on this matter
directed the parties to settle, will this result i n the negotiated outcome to
be [an] order of the Court? Does this mean that PRASA could be asked
to pay in line with the contracts that were set aside?
57. The judgment i n this matter d irected the parties, not to settle, but to agree on
an engineer within 30 days failing which the Court would do it for them.
However, if the question is whether the Supreme Court of Appeal could d irect
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the parties to settle, that would be unusual because it would mean that the
Court will have not given a final judgment on the matter.
58. When a court is called upon to determine whether an award of a tender by an
organ of state is valid or not, it acts i n terms of section 1 72(1 )(a) of the
Constitution. First, if it finds that the decision to award the tender is invalid, it
must declare it invalid.

Second, in terms of section 1 72(1 )(b) of the

Constitution, the Court must determine a just and equitable remedy. I n doing
so, it has wide powers, bounded only by the considerations of j ustice and
equity. It was in its determination of a just and equitable remedy that the full
court of the Pretoria High Court decided that an engineer be appointed to
value the works performed by Siyangena, serve the papers o n the parties and
file a report in Court on such values within a reasonable period. The parties
are directed to agree on the value of the works, based on the report of the
engineer, within 90 days, where the payments.

The motivation was that

Siyangena had done some work for PRASA even though its appointments
were u nlawful .

Question
Should

13

PRASA push hard that Siyangena restore/reinstate all the

equipment to what they were before COVID19 (installed to functional
capabilities and repairing all vandalised and stolen equipment)?
59. 1 do not know the context of this question. Keeping that in mind, I wish to say
that PRASA cannot get Siyangena to do any work for it without securin g its
services through an open competitive bidding process as required by at l east
section 2 1 7 of the Constitution, the Public Finance Management Act 1 of 1 999
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("PFMA"), the related regulations and the supply chain management policies
of PRASA. The fact that the agreement would be reached as a settlement
does not exempt PRASA from compliance with the applicable prescripts. I n
this regard, we can draw our lessons from the Gijima judgment.

CONCLUSION
60. In conclusion, I wish to recap the following: 60.1 . It is open for PRASA and Siyangena to consider settlement of the
current appeal before the Court. The easiest way to settle is for
Siyangena to withdraw its current appeal so that the parties can
implement the judgment of the full Court of the Pretoria High Court.
60 .2. If the parties are to agree on a settlement which alters or sets aside the
judgment, or any of the orders, of the full court of the Pretoria High
Court delivered on 8 October 2020 under Case Numbers 201 8/14332
and 201 8/1 1 3 14, such a settlement agreement must be submitted to
the Supreme Court of Appeal for it so consider it with a view to making
it an order of the Court.
60.3. In light of the fact that it is PRASA that brought the review application
to Court and had a constitutional d uty to do so, and the judgment is i n
its favour, i t is undesirable that PRASA takes steps t o settle the matter
other agreeing that Siyanda withdraws its appeal, if that is what it so
decides to do.
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opine accordingly.
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a m available to consult further with

aspect of this opinion and on any matter that
relation thereto.

MK MATHIPA

CHAMBERS, DUMA NOKWE
TUESDAY,
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MINUTES OF THE MEETING BETWEEN SIYANGENA TECHNOLOGY AND PASSENGER
RAIL AGENCY OF SOUTH AFRICA (PRASA) HELD ON THE 03 NOVEMBER 2021
VIA MICROSOFT TEAMS, FROM 11 HOO

PRESENT:

Mr. Zolani Matthews

GCEO

Ms. Thato Tsautse
Mr. Mario Ferreira
Mr. Tom Duker
Mr. G VD Merwe

Acting Legal Executive
Siyangena TeChr\oJogy
Siyangen1;1'!echnol<Jgy
Siyangenil 1echnoloti1'

APOLOGIES:

No apologies

GCEO'S OFFICE

Ms. Nthabeleng Mokoene

--

--

Office);1<;if!ager (Scribe)

The meeting commenced at 1 1 h00.

The Chairperson welcomeitailn:;embers. The Chairperson introduced Ms. Thato
Tsautse.
•
· ··
H e proceeded to ttiant< Mr. FemWa for agreeir\g lo a meeting at such a short
notice. The meeting folio'Afs an inf?flll<ll di�qussion i n Cape Town where both
him and Mr Ferreira agree� to have 'without prejudice' discussion on
S !YAN GENfl. Technology. matters.;
.. .

·

..
.

..

•

1.1

APOLOGIES

2.

AGENDA ITEMS

3.

N o apologies.
There was no formal �gellda for the meeting.

PURPOSE OF THE MEETING
a) The main issues for discussion being outstanding moneys owed to
SIYANGENA Technology and the interest This amounts to around R4.8
billion. The matter is at the Supreme Court of Appeals. SIYANGENA
Technology filled their Heads of Argument on the 27th of September 2021
and PRASA requested for extension to file their Heads of Argument later
before 25 November 202 1 . This was granted by the Supreme Court of
Appeals.

lv!ituues of the PRASA & Siyangena meeting -- 03 November 201I
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Be moved

b) The Chairperson asked Mr Ferreira whether SIYAN1
Technology is still in the same position of around R2,6 billio11 ;;11u
possibly to conclude the remain work.
c) Mr Ferreira indicated that the original claim was actually R4.8 billion.
S IYANGENA Technology has not appealed the PRASA judgement of the
contract being valid. After self-review the figure is sitting at R3.8 billion of
which R2.5 billion is a contract value and the rest is interest.
d) Mr Ferreira proposed two options to be considered by both PRASA and
SIYANGENA Technology

�<-;,·.> c,_.__,.,_,-"-.
�-- v�'''""�-·

One option as at the moment,

I.
II.

S IYANGENA Technology is appealing the assumption of corruption.
The contract between PRASA and SIYANGENA Technologyincluded
the following:
111.
no rate of exchange
IV. no physical escalation on the contract for 1 0 years, thaJ included ona.11
maintenance for all the stations including; t e World Cup stations
which were not part of phase one or phase two. II also included the
self-repair even if is maliciously damaged. There was one condition
that said that ii should be provl'n that there was security when the
,.
damage occurred.
> :
•
e) M r Ferreira mentioned that until 201 6 there were more.than 20 incidences of
damage al PRASA statkms and rec<lrdirlg exists for this. He further
mentioned that ever�Jinia .t� ere was d�mage, S IYANGENA Technology
would do repairs frl'e of charge. PRASA W<i� given the report of what the
damage was and there was never a charge therefore no variations to the
contract.
i i
f) Al the begin?in�Jof the le?l.\1. process all including the drawings was audited
by external consultant and $.IYANGENA Technology was found lo have
complied with the cbnif<:1ct and l[lal all the work has been done. SIYANGENA
.
Technology carried ort.maintaining, replacing and fixing the equipment until
June 2019;

�

· .····.

·
. ..

Second optioll <iS being,

S IYANGENA Technology get paid in full and walk away with the offer
being R2.6 billion of settlement
g) Mr Ferreira further put the issues into perspective that S IYANGENA
Technology suffered immeasurable losses and they are not even claiming
damages or losses. At the time when the legal fight started, S IYANGENA
Technology turnover was R7 billion rand and over the same period billed
PRASA for R3 billion PRASA which is not even 50%. The legal battle has
caused an implosion of SIYANGENA Technology as a company which is now
down to R250 million in turnover not lo mention personal suffering by Mr
Ferreira and family members in particular his son, who's bank accounts were
frozen.
I.
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4.

OFFER I DISCUSSIONS

Mr. Ferreira stated the offer as follows:
a) The offer being made without prejudice is R2.6 billion and SIYANGENA
Technology walks away.
b) Alternatively, for an extra R500 million, S IYANGENA Technology will go back
and fix all stations. This works out to R2,2 million per station. At today's price
R2.2 million cannot buy what has been damaged on the stations.
c) Due to technology advances, SIYANGENA Technology will put in Jhe same
functionality as was envisaged in the original contract.
d ) In this regard a systematic approach will b e adopted lo that \'fhat is being
installed is not stolen. Security measures will also have to beputin place.
e.g. for a 40km stretch from Pretoria to Hamanskraal PR.ASA w()u!cj need
about 300 personnel and arm reaction to enableJo see that someon!l is
tempering with the equipment, if security is poste� every 100 metre.
..
_
•·
e) Mr. Ferreira suggested that PRASA facilities ber .{jeclared NE!tional Key Point
and the Army be used as part of the security perSbf)(i!ll. . .
f) As part of this PRASA will have to assist in clearing tile !)ame of SIYANGENA
Technology in the form of a media statement.
..._ ·
·
g ) I n this settlement all parties will settle theJrown legal costs.
. ·

RESOLUTION

1

OF

03 NOVEMBER 2021

Possible alternatives - way forwll rd
a) It was proposed th,at a joinfleam of PRAS;A and SIYANGENA Technology
should prepare a.dr;;itt agreement that woul<fbe made an order of the court
dealing with the followi.ng:
,
b) That the R2.6 iHion offer '«ithoutpr!ljudice be considered to close the last
.
/
>
chapter./ •
c) That lfle offer of R500million Qfl top of the R2,6 billion be considered as part
oUhe court order.
d ) That PRASA approacf{Court to address the issue of self-review as it was
based 011 wrq� g principl¢ls. And present whatever is true. To ask the Court to
revisit the ortjerand grant the opportunity to go back.
e ) The Chairperson will have a memo with recommendations drafted for
consideration by PRASA Board of Control on the 'without prejudice'
discussions.
f) That all parties will settle their own legal costs.

�

5.

.

CLOSURE

As there was no further business to discuss, the Chairperson closed the meeting
at 1 1 h38
Signed as a fair record of the proceedings at Johannesburg
A1inutes of the PR.4X-1 & Siyangena 111eefing � 03 lifo1'emher 202 I

Pagc 3 of4
Confidential

1-.·,·,;,·�c
�-<"-'-- fC-'�»
"''t"'"''""'''

MR. ZOLANI KGOSIE MATTHEWS

DATE

GROUP CHIEF EXECUTIVE OFFICER
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WEBBER WENTZEL
in alliance with >

Li n klaters

Ngeno & Mteto Inc

90 R!vonfa Road, Sandton
Johannesburg, 2196

Attorneys for PRASA
488 Ferhsen Street
UnitC-C 50
Brooklyn Office Park
Pretoria

PO Box: 61771, Marshalltown
Johannesborg1 2107, South Africa
Docex 26 Johannesburg

T +27 (0) 1 1 530 5000
F +27 (0) 11 530 5 1 1 1
www.webberwentzel.com

By email: tando@ngenomtetoinc.co.za
and

Van der Merwe and Associates

Attorneys for Siyangena Technologies
62 Rigel Avenue
Waterkloof
Pretoria

By email : simone@vdmass.co.za
Your reference

Our reference
Movshovich I D Rafferty I T Mbatha I
l Mache

V

487/2021

Date
30 May 2022

3025290

Dear Sirs

Siyangena Technologies (Pty) Ltd ("Siyangena") II Passenger Rail Agency of South
Africa ("PRASA") and Others (SCA case no. 487/2021 )
1.

As you are aware, we act for #UniteBehind ("our client") and refer to the above proceedings
currently before the SupremeCourt of Appeal ("the SCA") ("the appeal").

2.

It has come to light that after the judgment of the High Court in the review proceedings
under GP case no: 1 4332/1 8, dated 8 October 2020 ("the judgment"), certain
developments have occurred which are a cause for concern.
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The purpose of this letter is to address the issues arising out of these developments and to
place on record our client's intended action should the parties not agree to the proposed
undertaking set out below.

4.

It is our client's understanding that pursuant to the handing down of the judgment and
following the lodging of the appeal in the SCA by Siyangena: -

4.1

PRASA sought a legal opinion on or about 14 July 202 1 , to address inter alia the
possibility of a settlement between PRASA and Siyangena;

4.2

in a legal opinion issued by Mr Mathipa, a member of the Bar, on 31 August 202 1 ,
PRASA was advised inter alia that the only lawful settlement that could be entertained
by the parties entails Siyangena's unconditional withdrawal of the appeal, and any
other settlement that falls outside of this condition would be unlawful; and

4.3

subsequent to the issuing of the legal opinion, PRASA and Siyangena continued to
have one or more without prejudice meetings, including one o n 3 November 202 1 ,
where a settlement offer in the amount of R3.1 billion was discussed and provisionally
agreed.

5.

The attempts by PRASA and Siyangena to enter into a settlement agreement whereby
further funds are agreed to be transferred to Siyangena constitute unlawful conduct and the
result sought to be achieved would be unconstitutional and against public policy. It is also
a clear attempt by both PRASA and Siyangena to undermine the judgment.

6.

Our client will be applying t o b e admitted as amicus curiae i n the appeal. In addition, our
client intends bringing all the necessary facts surrounding the aforementioned unlawful
conduct before the court, unless both PRASA and Siyangena confirm in writing that any
settlement offer of the kind set forth above will not be pursued.

7.

Please let us have your response to the above request urgently and by no later than 31 May
2022.

8.

Our client's rights are reserved.

WEBBER WENTZEL
1r; arnanw with >

Linklaters

Yours faithfully

�f

.

1'lll k
... c

·

WEBBER WENTZEL

V Movshovich

Direct tel: +27 1 1 530 5867

Direct fax: +27 1 1 530 6867
Email: v!ad.movshovich@webbermientzel.com
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•
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Director I Direkteur:
Ge11 van der Merwe (BLC, LLB)

Our Ref:

M R GT VD MERWE/st/S583/2

You Ref:

V MOVSHOVICH/D DAFFERTV/ J THEMBE

1\ssociatesiAssosiate
Ilze Rauch (B.Com, LLB, LLM)
Danie Malan (B.Com, LLB)
Assisted by J Bygestaan deur:

/3025290

Ilze van der Iv!ef\\'e (LLB)
Gerdus Taljaard (B.Co1n LLB)
RegNo: 2006!015908!21
VAT/BTW No: 4630239152

6 June 2022

Pretoria

Street A.ddress I Stmatadres:
62 Rigel Avenue, Waterkloof,
Pretoria
Postal Address I Posadre.s:
Posbus I P.O. Box 27756
SlUUlyside

0 1 32

Tel: 087 654 0209

Fax/Faks: 012 343 5435

Webber Wentzel
vlad.movshovich@webberwentzel.com
Daniel.Raffertv@webberwentzel.com
Matthew.Kruger@webberwentzel.com
Ntokozo.Owabe@webberwentzel.com

E1nail/Epos:
sin1oneftii vdmass.co.za

CC: Ngeno & Mteto Incorporated
Ref: PRA/355/LIT/ M R NGENO
sivabonga@ngenomtetoi nc.co.za
tando@ngenomtetoinc.co.za
Dear S i r,
APPEAL:

SIYANGENA

TECHNOLOGIES

{PTV)

LTD

/

PASSENGER RAIL AGENCY OF SOUTH AFRICA A N D TWO
OTHERS

1.

W e refer to t h e abovementioned matter a s w e l l as your
letter to us (and Ngeno Nteto Inc.) dated 30 May 2022 .

2.

Y o u r l etter seems t o rely on a legal opinion obtained b y PRASA i n w h ich
legal opinion a legal practitioner advised that our client must "withdraw

the appeal" a n d that "any other settlement that falls outside of this
condition would be unlawful".

3.

We are not privy to a n y legal o p i n ions PRASA obtains a n d we are,
further, not i nterested in the legal opinions PRASA obtained from time to
t i m e . It is for PRASA to do a s advised from time to time.

4.

We, categorica lly, deny that there was ever any attempt to "undermine

the judgment'' o r to circumvent due processes.

5.

I t i s common cause that our client a ppealed against the judgment a n d a s
such i t w i l l b e obvious that our advice to o u r client may be contrary to
what you believe a n d/or PRASA's legal team may advise them.

6.

That being said, we do not have a ny instruction to furnish you with a ny
u ndertaking.

7.

W e are left with some concern a s to how your client seems to involve
itself in, inter alia, what should be privileged information between PRASA
a nd its legal tea m . We say this in context of the fact that we h ave never
seen the opinion you refer to a n d a s such it is i m possible for us to
comment on the mere refere nce to such a n opi nion a n d/or the status of
w hat it intended to convey.

8.

All o u r client's rights remain strictly reserved .

Yours faithfu lly,

Gert van der Merwe
VAN D E R M E RWE & ASSOCIATES

